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U.S. Customs Service 


General Notices 


POST-IMPORTATION DUTY REFUND CLAIMS 
UNDER THE NAFTA 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Publication of Customs position regarding post-importation 
duty refund claims under the North American Free Trade Agreement 
(“NAFTA”). 


SUMMARY: This notice sets forth Customs position regarding post-im- 
portation duty refund claims under the NAFTA. 


DATE: January 29, 1997. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Entry and 
Carrier Rulings Branch, (202) 482-7028. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


19 U.S.C. 1520(d), which concerns post-importation duty refund 
claims for goods qualifying under the NAFTA rules of origin, provides 
as follows: 


Notwithstanding the fact that a valid protest was not filed, the Cus- 
toms Service may, in accordance with regulations prescribed by the 
Secretary, reliquidate an entry to refund any excess duties paid ona 
good qualifying under the rules of origin set out in section 202 of 
the North American Free Trade Agreement Implementation Act 
for which no claim for preferential tariff treatment was made at the 
time of importation if the importer, within 1 year after the date of 
importation, files, in accordance with those regulations, a claim 
that includes— 


(1) a written declaration that the good qualified under those 
rules at the time of importation; 

(2) copies of all applicable NAFTA Certificates of Origin (as 
defined in section 508(b)(1)); and 

(3) such other documentation relating to the importation of 
the goods as the Customs Service may require. 


The regulations issued under 19 U.S.C. 1520(d) can be found in 19 
CFR, Part 181, Subpart D. 
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We find that Customs may reliquidate an entry to refund duties pur- 
suant to 19 U.S.C. 1520(d) only for claims which bear directly on the is- 
sue of preferential treatment for the goods in question. 

19 U.S.C. 1514 sets forth the proper procedure for an importer to pro- 
test various decisions of the Customs Service, including the classifica- 
tion and appraised value of merchandise, when it believes the Customs 
Service has misinterpreted the applicable law. A protest must be filed 
within ninety days after notice of liquidation or reliquidation. Other- 
wise, in the absence of an express statutory exception, the tariff treat- 
ment of merchandise is final and conclusive. 

19 U.S.C. 1520(c)(1), for example, is a limited exception to the finality 
of 19 U.S.C. 1514. Section 1520(c)(1) permits an error, mistake or inad- 
vertence to be brought to Customs attention “within one year after the 
date of liquidation or exaction,” even where a valid protest was not filed. 
The relief provided for in section 1520(c)(1) is not an alternative to the 
relief provided in the form of protests under section 1514; section 
1520(c)(1) only affords “limited reliefin the situations defined therein.” 
See Phillips Petroleum Company v. United States, 54 CCPA 7, 11, C.A.D. 
893 (1966), quoted in Godchaux-Henderson Sugar Co., Inc. v. United 
States, 496 FSupp. 1326 (Cust. Ct. 1980); see also Computime, Inc. v. 
United States, 622 FSupp. 1083 (CIT 1985), and Concentric Pumps, Ltd. 
uv. United States, 643 FSupp. 623 (CIT 1986). “Section 1520(c)(1) does 
not afford a second bite at the apple to importers who fail to challenge 
Customs’ decision within the 90-day period set forth under section 
1514.” ITT Corp. v. United States, 24 F3d 1384, 1387 n.4 (Fed. Cir. 
1994). Rather, the purpose of section 1520(c)(1) is to allow for “the 
correction of errors and mistakes of the importers or the Customs Ser- 
vice * * * which cannot be corrected under existing law (empha- 
sis added).” C.J. Tower & Sons of Buffalo, Inc. v. United States, 336 
F.Supp. 1395 (Cust. Ct. 1972), aff'd, 499 F.2d 1277 (CCPA 1974). 

Like 19 U.S.C. 1520(c)(1), section 1520(d) is another limited excep- 
tion to the finality of section 1514. It permits Customs to reliquidate an 
entry to correct a limited situation which otherwise could not be cor- 
rected—to refund excess duties paid on a qualifying good “for which no 
claim for preferential tariff treatment was made at the time of importa- 
tion.” 

An importer cannot use section 1520(d) (or section 1520(c)(1)) to 
raise issues following the ninety day time period which would have been 
properly raised under section 1514 within the ninety day time period, 
except for the limited situation expressed by the statute. Section 
1520(d) permits Customs to reliquidate an entry where, for example, an 
importer fails to claim NAFTA preferential treatment due to a classifi- 
cation error (where the particular subheading was not NAFTA eligi- 
ble). See HQ 957575, dated July 10, 1995; HQ 226567, dated June 14, 
1996. However, this importer cannot, under section 1520(d), raise an 
additional claim regarding the appraised value of the merchandise, as 
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that claim should be (or should have been) raised pursuant to section 
1514. 

The legislative history of the North American Free Trade Agreement 
Implementation Act indicates that the cause of the excess duty payment 
specified in 19 U.S.C. 1520(d) must be the failure to confer preferential 
tariff treatment to the goods. The House Ways & Means Committee Re- 
port, 103d Congress, Ist Session, Rept. 103-361, Part 1 (November 15, 
1993), provides that “[s]ection 206 of H.R. 3450 [the North American 
Free Trade Agreement Implementation Act] amends section 520 of the 
Tariff Act to authorize the Customs Service to reliquidate an entry to 
refund any excess duties paid and provide NAFTA treatment to the 
entry.” See also Senate Finance Committee Report, 103d Congress, Ist 
Session, Rept. 103-189 (November 18, 1993). The report further states 
that these excess duties have been paid “as a result of incorrect decla- 
rations (emphasis added).” See Article 502, paragraph 3, NAFTA, 
which was implemented by statute through 19 U.S.C. 1520(d) and by 
regulation through 19 CFR, Part 181, Subpart D (“* * * where a good 
would have qualified as an originating good when it was imported into 
the territory of that Party but no claim for preferential tariff treatment 
was made at that time, the importer of the good may * * * apply for a 
refund of any excess duties paid as a result of the good not have been ac- 
corded preferential tariff treatment * * *”). 

While 19 U.S.C. 1520(d) and 19 CFR 181.31 provide that Customs 
may reliquidate an entry to refund any excess duties paid, a narrower 
interpretation of these provisions is required in light of the judicial 
treatment of claims arising under 19 U.S.C. 1520(c)(1), the legislative 
history concerning post-importation duty refund claims, the text of the 
NAFTA agreement, and the structure of the regulations found in 19 
CFR, Part 181, Subpart D. See, e.g., 19 CFR 181.32 (regarding the con- 
tents of a post-importation duty refund claim, which do not include a 
reference to the raising of any non-preferential treatment-related 
claims); 19 CFR 181.33(b) (regarding the suspension of action on a 
post-importation duty refund claim until a decision on a pending pro- 
test, petition or request for reliquidation, or court action, presumably 
concerning “other claims,” becomes final); 19 CFR 181.33(3)(d)(1) (re- 
garding the denial of a post-importation duty refund claim, which does 
not mention the denial of any non-preferential treatment-related 
claim). 

Accordingly, a post-importation duty refund claim may be granted 
where the claim involves classification, valuation or other issues that 
bear directly on the issue of whether the good would have qualified as an 
originating good. For example, classification must impact on whether 
the merchandise satisfies a specific rule of origin, while valuation must 
relate to the regional value content calculation. Following the same ra- 
tionale, an importer may not file a post-importation duty refund claim 
for the purposes of determining the “appraised value” (19 U.S.C. 1401a) 
of the merchandise (i.e., a method of valuation, such as, transaction val- 
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ue), as such aclaim would not be related to the preferential treatment of 
that particular good. 

Finally, 19 U.S.C. 1520(d) provides that Customs “may * * * reliqui- 
date an entry to refund any excess duties (emphasis added)” paid on 
qualifying goods. 19 CFR 181.31 similarly provides that the importer 
“may file a claim for a refund of any excess duties at any time within 
one year after the date of importation of the good * * * (emphasis add- 
ed).” Thus, the statute and regulation do not authorize Customs, upon 
receipt of a post-importation duty refund claim, to reliquidate an entry 
for purposes other than to refund excess duties paid on qualifying goods 
under the NAFTA for which no claim for preferential treatment was 
made at the time of importation. 

19 CFR 181.1(d)(3) defines customs duty for purposes of 19 CFR, Part 
181, as “any customs or import duty and a charge of any kind imposed in 
connection with the importation of a good, including any form of surtax 
or surcharge in connection with such importation, other than any: [flee 
or other charge in connection with importation commensurate with the 
cost of services rendered.” Merchandise processing fees (“MPF”) col- 
lected pursuant to 19 U.S.C. 58c(a)(9)(A) are fees commensurate with 
the cost of services rendered, and are not, therefore, “customs duties.” 
See Legislative History to the Consolidated Omnibus Budget Act of 
1986 (PL. 99-509, Section 8101), 100 Stat. 1965, page 389 (wherein it 
states that certain fees, including MPFs, are “limited in amount to the 
approximate cost of services rendered by the Customs Service,” and 
that “[a]n overall ad valorem fee is the only way to equitably distribute 
the cost of Customs’ commercial services”). 

We note that MPFs are not collected on goods originating from Cana- 
da, and will not be collected on goods originating from Mexico after 
June 30, 1999. See Section 204 of H.R. 3450, which amends section 
13031(b) of the Consolidated Omnibus Budget Reconciliation Act of 
1985 to implement the U.S. obligations under NAFTA Article 310). 
However, 19 U.S.C. 1520(d) and 19 CFR 181.31 expressly limit the relief 
provided by post-importation duty refund claims to the refund of cus- 
toms duties. MPFs are outside the definition of customs duties set by 19 
CFR 181.1(d)(3), a regulation which tracks Article 318 of the NAFTA 
Agreement. Also, the plain language in 19 U.S.C. 58c(g)(2) (“[elxcept to 
the extent otherwise provided in regulations * * *”), excludes those fees 
from being treated as customs duties as a result of 19 CFR 181.1(d)(8). 
Accordingly, MPFs may not be refunded pursuant to 19 U.S.C. 1520(d) 
and 19 CFR 181.31. 


Dated: January 8, 1997. 


WILLIAM G. ROSOFF, 
Chief, 
Entry and Carrier Rulings Branch. 
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PROPOSED COLLECTION; COMMENT REQUEST 
PETROLEUM REFINERIES IN FOREIGN TRADE SUBZONES 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the U.S. Customs Declaration. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before March 24, 
1997, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 6216, 1301 Constitution Ave., NW, Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, Room 6216, 1301 Con- 
stitution Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Petroleum Refineries in Foreign Trade Subzones 

OMB Number: 1515-0189 

Form Number: None 

Abstract: The Petroleum Refineries in Foreign Trade Subzones is a 
rule that amended the Customs Regulations by adding special proce- 
dures and requirements governing the operations of crude petroleum 
and refineries approved as foreign trade zones. 
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Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit. 

Estimated Number of Respondents: 52 

Estimated Time Per Respondent: 6.035 

Estimated Total Annual Burden Hours: 18,824 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 14, 1997. 


V. CAROL Barr, 
Information Services Group. 


{Published in the Federal Register, January 22, 1997 (62 FR 3330)] 


PROPOSED COLLECTION; COMMENT REQUEST 
EXPORTATION OF USED SELF-PROPELLED VEHICLES 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the U.S. Customs Declaration. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before March 24, 
1997, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 6216, 1301 Constitution Ave., NW, Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, Room 6216, 1301 Con- 
stitution Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
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and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Exportation of Used-Propelled Vehicles 

OMB Number: 1515-0157 

Form Number: None 

Abstract: The Exportation of Used-Propelled Vehicles requires the 
submission of documents verifying vehicle ownership of exporters for 
exportation of vehicles in the United States. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Individuals, Businesses. 

Estimated Number of Respondents: 500,000 

Estimated Time Per Respondent: 10 minutes 

Estimated Total Annual Burden Hours: 83,330 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 14, 1997. 


V. CAROL BARR, 
Information Services Group. 
[Published in the Federal Register, January 22, 1997 (62 FR 3329)] 


PROPOSED COLLECTION; COMMENT REQUEST 


ACCREDITATION OF COMMERCIAL TESTING LABORATORIES; 
APPROVAL OF COMMERCIAL GAUGERS 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the U.S. Customs Declaration. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before March 24, 
1997, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 6216, 1301 Constitution Ave., NW, Wash- 
ington, D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, Room 6216, 1301 Con- 
stitution Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Accreditation of Commercial Testing Laboratories; Approval 
of Commercial Gaugers 

OMB Number: 1515-0155 

Form Number: None 

Abstract: The Accreditation of Commercial Testing Laboratories; 
Approval of Commercial Gaugers are used by individuals or businesses 
desiring Customs approval to measure bulk products or analyze im- 
portations may apply to Customs by letter. This recognition is required 
of businesses wishing to perform such work on imported merchandise. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Individuals, businesses. 

Estimated Number of Respondents: 85 

Estimated Time Per Respondent: 60 minutes 

Estimated Total Annual Burden Hours: 85 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 14, 1997. 


V. CAROL BARR, 
Information Services Group. 


(Published in the Federal Register, January 22, 1997 (62 FR 3329)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
USER FEES (CUSTOMS FORM 339) 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the U.S. Customs Declaration. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before March 24, 
1997, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 6216, 1301 Constitution Ave., NW, Wash- 
ington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 


to U.S. Customs Service, Attn.: J. Edgar Nichols, Room 6216, 1301 Con- 
stitution Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 


suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: User Fees 

OMB Number: 1515-0154 

Form Number: Customs Form 339 

Abstract: The User Fees, Customs Form 339, information is necessary 
for Customs to effectively collect fees from private and commercial ves- 
sels, private aircraft, operators of commercial trucks, and passenger 
and freight railroad cars entering the United States and recipients of 
certain dutiable mail entries for certain official services. 
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Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses or other for-profit. 

Estimated Number of Respondents: 200,000 

Estimated Time Per Respondent: 15 minutes 

Estimated Total Annual Burden Hours: 50,000 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 14, 1997. 


V. CAROL BARR, 
Information Services Group. 


[Published in the Federal Register, January 22, 1997 (62 FR 3328)] 


PROPOSED COLLECTION; COMMENT REQUEST 


MANUFACTURING DRAWBACK ENTRY AND/OR CERTIFICATE 
(CuSTOMS ForM 3831) 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the U.S. Customs Declaration. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-18; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before March 24, 
1997, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 6216, 1301 Constitution Ave., NW, Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, Room 6216, 1301 Con- 
stitution Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
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functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Manufacturing Drawback Entry and/or Certificate 

OMB Number: 1515-0148 

Form Number: Customs Form 331 

Abstract: The Manufacturing Drawback Entry and/or Certificate 
serves as an entry, a certificate of manufacture and delivery (or the com- 
bination), or a certificate of imported merchandise necessary in the fil- 
ing of a claim for a refund of duty and/or internal revenue tax paid. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Individuals, households, Businesses. 

Estimated Number of Respondents: 3,500 

Estimated Time Per Respondent: 20 minutes 

Estimated Total Annual Burden Hours: 19,998 

Estimated Total Annualized Cost on the Public: $945,000 


Dated: January 14, 1997. 


V. CAROL BARR, 
Information Services Group. 


[Published in the Federal Register, January 22, 1997 (62 FR 3328)] 


PROPOSED COLLECTION; COMMENT REQUEST 
DECLARATION OF PERSON WHO PERFORMED REPAIRS 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the U.S. Customs Declaration. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 
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DATES: Written comments should be received on or before March 24, 
1997, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 6216, 1301 Constitution Ave., NW, Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, Room 6216, 1301 Con- 
stitution Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Declaration of Person Who Performed Repairs 

OMB Number: 1515-0137 

Form Number: None 

Abstract: The Declaration of Person Who Performed Repairs is used 
by Customs to ensure duty-free status for entries covering articles re- 
paired aboard. It must be filed by importers claiming duty-free status. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses or other for-profit. 

Estimated Number of Respondents: 10,236 

Estimated Time Per Respondent: 30 minutes 

Estimated Total Annual Burden Hours: 10,236 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 14, 1997. 


V. CAROL BARR, 
Information Services Group. 


[Published in the Federal Register, January 22, 1997 (62 FR 3327)] 





U.S. CUSTOMS SERVICE 


PROPOSED COLLECTION; COMMENT REQUEST 


DECLARATION BY ORIGINATING ARTIST, OR SELLER, OR SHIPPER THAT 
GoopDs IMPORTED ARE ORIGINALS WORKS OF ART 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the U.S. Customs Declaration. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-138; 44 U.S.C. 3505(c)(2)) 


DATES: Written comments should be received on or before March 24, 
1997, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 6216, 1301 Constitution Ave., NW, Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, Room 6216, 1301 Con- 
stitution Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Declaration by Originating Artist, or Seller, or Shipper that 
Goods Imported are Originals Works of Art 

OMB Number: 1515-0118 

Form Number: None 

Abstract: The Declaration by Originating Artist, or Seller, or Shipper 
that Goods Imported are Originals Works of Art is needed to ensure that 
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original works or art are in fact originals and therefore permitted free 
entry into the United States. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Individuals, households, non-profit organizations. 

Estimated Number of Respondents: 7,215 

Estimated Time Per Respondent: 20 minutes 

Estimated Total Annual Burden Hours: 2,405 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 14, 1997. 


V. CAROL BARR, 
Information Services Group. 


[Published in the Federal Register, January 22, 1997 (62 FR 3327)] 


PROPOSED COLLECTION; COMMENT REQUEST 
PROOF OF THE USE FOR RATES OF DUTY DEPENDENT ON ACTUAL USE 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the U.S. Customs Declaration. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before March 24, 
1997, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 6216, 1301 Constitution Ave., NW, Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, Room 6216, 1301 Con- 
stitution Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 





U.S. CUSTOMS SERVICE 15 


collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Proof of the Use for Rates of Duty Dependent on Actual Use 

OMB Number: 1515-0109 

Form Number: None 

Abstract: The Proof of the Use for Rates of Duty Dependent on Actual 
Use declaaration is needed to ensure Customs control over merchan- 
dise which is duty free. The declaration shows proof of use and must be 
submitted within 3 years of the daate of entry or withdrawal for con- 
sumption. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Individuals, Businesses. 


Estimated Number of Respondents: 10,500 
Estimated Time Per Respondent: 20 minutes 
Estimated Total Annual Burden Hours: 3,500 
Estimated Total Annualized Cost on the Public: N/A 


Dated: January 14, 1997. 


V. CAROL Barr, 
Information Services Group. 


[Published in the Federal Register, January 22, 1997 (62 FR 3326)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
IMPORTERS OF MERCHANDISE SUBJECT TO ACTUAL USE PROVISIONS 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the U.S. Customs Declaration. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before March 24, 
1997, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 6216, 1301 Constitution Ave., NW, Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, Room 6216, 1301 Con- 
stitution Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Importers of Merchandise Subject to Actual Use Provisions 

OMB Number: 1515-0091 

Form Number: None 

Abstract: The Importers of Merchandise Subject to Actual Use Provi- 
sion is part of the regulation which provides that certain items may be 
admitted duty-free such as farming implements, seed, potatoes etc., 
providing the importer can proved these items were actually used as 
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contemplated by law. The importer must maintain detailed records and 
furnish a statement of use. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Individuals, Businessess. 

Estimated Number of Respondents: 12,000 

Estimated Time Per Respondent: 60 minutes 

Estimated Total Annual Burden Hours: 12,000 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 14, 1997. 


V. CAROL BARR, 
Information Services Group. 


[Published in the Federal Register, January 22, 1997 (62 FR 3326)] 


PROPOSED COLLECTION; COMMENT REQUEST 
LIEN NOTICE (CUSTOMS FORM 3485) 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the U.S. Customs Declaration. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before March 24, 
1997, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 6216, 1301 Constitution Ave., NW, Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, Room 6216, 1301 Con- 
stitution Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
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collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Lien Notice 

OMB Number: 1515-0046 

Form Number: Customs Form 3485 

Abstract: The Lien Notice, Customs Form 3485, enable the carriers, 
cartmen, and similar businesses to notify Customs that a lien exists 
against an individual/business for non-payment of freight charges, etc., 
so that Customs will not permit delivery of the merchandise from public 
stores or a bonded warehouse until the lien is satisfied or discharged. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Individuals, businesses . 

Estimated Number of Respondents: 2,000 

Estimated Time Per Respondent: 5 minutes 

Estimated Total Annual Burden Hours: 8,497 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 14, 1997. 


V. CAROL BARR, 
Information Services Group. 


[Published in the Federal Register, January 22, 1997 (62 FR 3325)] 





U.S. CUSTOMS SERVICE 


PROPOSED COLLECTION; COMMENT REQUEST 


WAREHOUSE WITHDRAWAL CONDITIONALLY FREE OF DUTY AND PERMIT 
(CusToMsS Form 7506) 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the U.S. Customs Declaration. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before March 24, 
1997, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 6216, 1301 Constitution Ave., NW, Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, Room 6216, 1301 Con- 
stitution Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Warehouse Withdrawal Conditionally Free of Duty and Permit 

OMB Number: 1515-0007 

Form Number: Customs Form 7506 

Abstract: The Warehouse Withdrawal Conditionally Free of Duty and 
Permit is an application and permit to withdraw goods from a ware- 
house without paying duties or taxes. The form also covers several types 
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of withdrawals from a Customs Bonded Warehouse subject to Customs 
controls. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses. 

Estimated Number of Respondents: 73 

Estimated Time Per Respondent: 10 minutes 

Estimated Total Annual Burden Hours: 12,167 

Estimated Total Annualized Cost on the Public: N/A 


Dated: January 14, 1997. 


V. CAROL BARR, 
Information Services Group. 


{Published in the Federal Register, January 22, 1997 (62 FR 3325)] 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Parts 7, 10, 145, 173, 174, 181, and 191 


RIN 1515-AB95 
DRAWBACK 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to revise the Customs Regula- 
tions regarding drawback. The document proposes to revise the regula- 
tions to implement the extensive and significant changes to the 
drawback law contained in the Customs modernization portion of the 
North American Free Trade Agreement Implementation Act; to 
change some administrative procedures involving manufacturing and 
unused merchandise drawback, for the purpose of expediting the filing 
and processing of drawback claims thereunder, while maintaining ef- 
fective Customs enforcement and control over the drawback program; 
and to generally simplify and improve the editorial clarity of the regula- 
tions. 


DATE: Comments must be received on or before March 24, 1997. 


ADDRESS: Comments (preferably in triplicate) must be submitted to 
U.S. Customs Service, ATTN: Regulations Branch, Franklin Court, 
1301 Constitution Avenue, NW., Washington, D.C. 20229, and may be 
inspected at the Regulations Branch, 1099 14th Street, NW., Suite 4000, 


Washington, D.C. 
FOR FURTHER INFORMATION CONTACT: 


Operational aspects: Maryanne Carney, Chief, Drawback and Re- 
cords Branch, New York, (212-466-4575). 

Legal aspects: Paul Hegland, Office of Regulations and Rulings, 
(202-482-7040). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Drawback is a refund or remission, in whole or in part, of a Customs 
duty, internal revenue tax, or fee. There are a number of different kinds 
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of drawback authorized under law, including manufacturing and un- 
used merchandise drawback. The statute providing for specific types of 
drawback is 19 U.S.C. 1313, the implementing regulations for which are 
contained in part 191, Customs Regulations (19 CFR part 191). 

The North American Free Trade Agreement Implementation Act, 
Public Law 103-182 (December 8, 1993), specifically Title VI thereof, 
popularly known as the Customs Modernization Act, significantly 
amended certain Customs laws. In particular, § 632 of Title VI effected 
extensive and major amendments to the drawback law, 19 U.S.C. 1313. 
Also, § 622 of Title VI authorized the establishment of a “Drawback 
Compliance Program” as well as specific civil monetary penalties for 
false drawback claims. 

Public Law 103-182 also approved and implemented the North 
American Free Trade Agreement (NAFTA). Section 203 of the Public 
Law provides special drawback provisions for exports to NAFTA coun- 
tries. NAFTA drawback is separately provided for in part 181 of the 
Customs Regulations (19 CFR part 181). Drawback and other duty-de- 
ferral programs are addressed in subpart E of part 181. General draw- 
back provisions under part 191 and the NAFTA drawback regulations 
in part 181 contain substantial differences (e.g., the “lesser of” calcula- 
tion versus full drawback, same condition versus unused merchandise 
drawback, etc.) Separate claims are required for drawback claims gov- 
erned by NAFTA (see 19 CFR 181.46 and 191.0a). 

Accordingly, this document proposes regulatory revisions principally 
to part 191 in implementation of the statutory changes. In addition, 
this document proposes to generally rearrange and revise part 191 
largely in an effort to further simplify and improve the editorial clarity 
of those regulatory procedures primarily dealing with the manufactur- 
ing and unused merchandise provisions, these being the most common- 
ly used types of drawback. Several administrative changes are being 
proposed as well with respect to the regulatory procedures governing 
these provisions, for the purpose of expediting the filing and processing 
of drawback claims thereunder, while ensuring that Customs has the 
necessary enforcement information to maintain effective administra- 
tive oversight over the drawback program. Also, minor conforming 
changes occasioned by the general reorganization of part 191 are made 
with respect to other parts of the Customs Regulations (19 CFR parts 7, 
10, 145, 173, 174 and 181). 

Specifically, with regard to part 173, a minor change is proposed 
whereby a party requesting the reliquidation of a consumption entry 
pursuant to 19 U.S.C. 1520(c)(1) would be required to state whether to 
the best of such party’s knowledge, the entry is the subject of a draw- 
back claim, or whether such entry was referenced on a certificate of de- 
livery or a certificate of manufacture and delivery and thus could be 
made the subject of drawback. Likewise, a change is proposed to part 
174 whereby a party filing a protest must state whether, to the best of 
such party’s knowledge, the consumption entry whose liquidation is 
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protested is the subject of a drawback claim, or whether it was refer- 
enced on a certificate of delivery or a certificate of manufacture and de- 
livery and thus could be the subject of a drawback claim. A 
corresponding change is also proposed in part 191, whereby a drawback 
claimant would be required to state whether, to the best of such claim- 
ant’s knowledge, any consumption entry identified or designated as a 
basis for drawback is either under protest or the subject of a request for 
reliquidation (19 U.S.C. 1520(c)(1)). In this regard, when accelerated 
payment of drawback has been paid to a claimant on the basis of an 
entry of imported merchandise which has not been finally liquidated, 
and the duties on the import entry are increased or decreased in such 
final liquidation, drawback must be increased or reduced accordingly 
on liquidation of the drawback entry. 

Proposed changes to part 191 other than the major changes described 
below include the addition of new definitions for purposes of part 191 in 
the section listing such definitions. New definitions for the following 
terms are set forth in the proposed regulations: Certificate of delivery; 
Certificate of manufacture and delivery; Act; Commercially inter- 
changeable merchandise; Designated merchandise; Destruction; Ex- 
ported article; Exportation; General manufacturing drawback ruling; 
Manufacture or production; Possession; Relative value; Specific 
manufacturing drawback ruling; and Substituted merchandise. Most 
of these definitions incorporate into the regulations terms which are 
used for drawback. The definition of commercially interchangeable 
merchandise is necessary because of the change (described elsewhere in 
this background) from fungibility as the standard for substitution to 
commercial interchangeability in the former same condition substitu- 
tion drawback law (now unused substitution drawback law, in 19 U.S.C. 
1313()(2)). Similarly, the definition of possession is added because pos- 
session of the exported merchandise is a requirement for drawback un- 
der § 1313(j)(2) and because the statute includes defining language. 
The definition of exportation is based on the definition of that term cur- 
rently in 19 CFR 101.1(k), but notice is also given that an exportation 
may be deemed to have occurred: (1) under the Foreign Trade Zones Act 
(see 19 U.S.C. 81c(a)) when zone-restricted status is taken; (2) or under 
19 U.S.C. 1309, if goods subject to drawback are used for certain aircraft 
or vessel supplies. The definition of manufacture or production is based 
on court cases and administrative rulings interpreting that phrase (see 
Anheuser-Busch Brewing Association v. The United States, 207 U.S. 556 
(1908); United States v. International Paint Co., Inc., 35 CCPA 87 
(1948); et al.). In regard to the latter case, it is noted that a manufacture 
or production, for drawback purposes, occurs even if the processing op- 
eration does not change the general use for which the merchandise may 
be used (e.g., as paint) but does change the particular use for which the 
merchandise may be used (e.g., as anti-fouling paint designed for pre- 
venting marine growth on the bottom of ships). 
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In addition, two current definitions, those of fungible merchandise 
and substitution drawback, are modified. In the case of the former, the 
modification makes it clear that the definition applies to both merchan- 
dise and articles, but does not change the definition of fungibility. In the 
case of the latter, instead of defining substitution drawback (referring 
only to substitution manufacturing drawback), as is currently true, the 
definition defines substituted merchandise, and does so for purposes of 
each of the subsections of 19 U.S.C. 1313 authorizing such substitution. 

In regard to the definition of fungibility, for drawback purposes “mer- 
chandise” is that which is imported, or substituted when substitution is 
permitted, and an “article” is that which is manufactured or produced, 
as provided for in the drawback law, from merchandise. Also in regard 
to the definition of fungibility, although the standard for substitution 
under unused (formerly same condition) drawback (19 U.S.C. 
1313()(2)) is no longer fungibility (it is now commercial interchange- 
ability, as discussed below), the definition of fungibility is retained in 
the proposed regulations because fungibility continues to be a signifi- 
cant concept in the proposed regulations (i.e., when merchandise or ar- 
ticles are identified by accounting method; see proposed § 191.14). The 
definition of fungibility was first added to the Customs drawback regu- 
lations for this purpose and before enactment of the substitution provi- 
sion for 19 U.S.C. 1313()(2) (see T.D. 83-212, 19 CFR 191.2(1)). 

Also related to definitions for drawback purposes, the current regula- 
tions (section 191.3) provide that duties subject to drawback include all 
ordinary Customs duties and marking duties assessed under 19 U.S.C. 
1304(c). It is proposed to define “ordinary Customs duties”, as used in 
this provision, to include finally liquidated duties paid on an entry, or 
withdrawal from warehouse, for consumption and estimated duties 
paid on such an entry or warehouse, provided that the application and 
waiver currently provided for in section 191.71 are filed. Also defined as 
such “ordinary Customs duties” would be voluntary tenders of the un- 
paid amount of lawful ordinary Customs duties and any other payment 
of duties related to an entry, or withdrawal from warehouse, for con- 
sumption, such as payment of a demand for duties under 19 U.S.C. 
1592(d), under certain enumerated conditions. This latter proposed 
addition to the definition of “ordinary Customs duties” is consistent 
with Customs current administrative practice (see Customs Service De- 
cision 85-50 (1985)). The enumerated conditions referred to are that 
liquidation of the import entry or withdrawal must have become final 
prior to the payment to Customs, that the payment must be specifically 
identified as being of duties for a specific entry or withdrawal, and that 
the drawback entry in which the import entry or withdrawal is desig- 
nated may not itself have been finally liquidated. In the case of volun- 
tary tenders and other payments of duty, procedures are proposed for a 
written request and waiver by the drawback claimant and any other 
party responsible for the other payments of duties similar to the cur- 
rent procedures for the payment of drawback on estimated duties. 
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Other minor proposed changes are that a named officer or any other 
individual legally authorized to bind a corporation may sign drawback 
documents, instead of only those named officers. This is consistent with 
current regulations regarding Customs business (see 19 CFR 111.3; see 
also 19 U.S.C. 1641(b)(1)). Correspondingly, the regulations on so- 
called (in the current regulations) general or specific “contracts” are 
proposed to be changed so that only the names of the persons who are 
authorized by regulation to sign drawback documents and who will sign 
such documents are listed. 

(In regard to the above-referenced general or specific drawback “con- 
tracts”, as discussed in detail below, it is proposed to change the ter- 
minology for these procedures, from “specific drawback contracts” to 
“specific manufacturing drawback rulings” and from “general draw- 
back contracts” to “general manufacturing drawback rulings” and to 
set out the formats for applying for the specific manufacturing draw- 
back rulings, and the general manufacturing drawback rulings, in Ap- 
pendices to part 191 of the Customs Regulations. The remainder of the 
background to this document uses the proposed new terms (i.e., “specif- 
ic manufacturing drawback ruling” is used instead of “specific draw- 
back contract” and “general manufacturing drawback ruling” is used 
instead of “general drawback contract”).) 

Also in regard to general manufacturing drawback rulings, it is pro- 
posed to require that a description of the merchandise and articles cov- 
ered by the ruling be submitted with the information required for 
letters of notification of intent to operate under a general ruling, unless 
such information is specifically provided in the particular general 
manufacturing drawback ruling. It is proposed to modify the regula- 
tions for both general and specific rulings for manufacturing drawback 
so that, consistent with Customs treatment of corporations for draw- 
back purposes (see Moberly v. United States, 4 Cust. Ct. 91, C.D. 294 
(1940), and C.S.D. 89-12 (1989)), when a separately-incorporated sub- 
sidiary of a parent corporation is engaged in manufacture or produc- 
tion for drawback, the subsidiary is the proper party to give notice of its 
intent to operate under, or apply for, the general or specific ruling and 
cannot operate under any ruling issued in favor of the parent corpora- 
tion. Finally, in regard to general and specific rulings for manufactur- 
ing drawback, it is proposed to provide that they will remain in effect 
indefinitely, unless no drawback claim or certificate of manufacture 
and delivery is filed under the ruling for a period of 5 years. If no such 
drawback claim or certificate is filed for 5 years, the ruling would auto- 
matically terminate following the publication of a notice to that effect 
in the Customs Bulletin. Currently, a drawback “contract” may remain 
in effect for 15 years unless a written request is filed to renew the “con- 
tract”. This change would reduce unnecessary paperwork for drawback 
claimants and Customs. 

Also among changes to part 191 not listed below are proposed modifi- 
cations to the subpart of part 191 regarding drawback on supplies for 
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certain vessels and aircraft (current subpart I; proposed subpart K). It 
is proposed to add to the regulation regarding a composite (monthly) 
notice of lading of fuel laden on vessels or aircraft as supplies that the 
fuel included in such a notice includes fuel laden for flights or voyages 
between the contiguous U.S. and Hawaii, Alaska, or any U.S. posses- 
sions, consistent with the applicability of the underlying statute (19 
U.S.C. 1309). Also, consistent with the changes to the Exporter’s Sum- 
mary Procedure (ESP) (i.e., to make that procedure an alternative, 
instead of a privilege; see below) and an April 17, 1978, administrative 
ruling, it is proposed to modify these regulations to make it clear that 
the ESP may be used for drawback under this subpart and that if the 
ESP is used, the applicable requirements must be complied with. 

The major changes to part 191 necessitated by statute are addressed 
below, following which the major administrative changes made to part 
191 are outlined. 


MANUFACTURING DRAWBACK 


Under the direct identification manufacturing drawback law, 19 
U.S.C. 1313(a), upon the exportation of articles manufactured or pro- 
duced with the use of imported, duty-paid merchandise, 99% of the duty 
so paid may be refunded as drawback. Under substitution manufactur- 
ing drawback, 19 U.S.C. 1313(b), if imported, duty-paid merchandise 
and any other merchandise (whether imported or domestic) of the same 
kind and quality are used in the manufacture or production of articles, 
then upon the exportation of such articles, 99% of the duty so paid on 
the imported merchandise may be refunded as drawback, notwith- 
standing that none of the exported articles was manufactured with the 
imported merchandise. 

Section 632 of the Customs Modernization Act (hereinafter § 632) 
amended § 1313(a) and (b) to permit drawback on articles destroyed 
under Customs supervision, in lieu of being exported. In addition, it is 
made clear that for drawback to accrue, the articles manufactured or 
produced cannot be used in the United States prior to their exportation 
or destruction. 

The proposed regulations provide for a contract between the princi- 
pal and agent when such a relationship is claimed to exist for purposes 
of substitution manufacturing drawback. The person who asserts that 
it is the manufacturer or producer by virtue of a principal-agency agree- 
ment under this section must establish that there was a contract be- 
tween the principal and agent specifying the items in § 191.9(c)(1)(i) 
through (vi). The person asserting this relationship has the burden of 
providing satisfactory evidence to establish the above. The question of 
the existence of such a contract is an evidentiary question. Of course, 
the terms of a written contract are always easier to establish than those 
of an oral contract. 

Principal-agency principles, in the drawback context, are used for 
drawback purposes to meet the “one manufacturer” requirement in 19 
U.S.C. 1313(b) (i.e., the requirement that the imported merchandise 
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and the substituted merchandise must be used in a manufacture or pro- 
duction by the same person). With the use of principal-agency prin- 
ciples for drawback, the principal in such a relationship is treated as the 
manufacturer or producer when the agent performs that function as 
agent of the principal. The principal does not complete a certificate of 
delivery for merchandise transferred to the agent (because the princi- 
pal, in effect, would be treated as transferring the merchandise to it- 
self). The agent would be required to furnish a certificate of 
manufacture and delivery for the manufactured articles, relating to the 
designated or substituted merchandise and identifying the owner for 
whom the processing was conducted (i.e., to document the manufactur- 
ing or processing operation). However, such a certificate of manufac- 
ture and delivery would not assign the potential drawback rights to the 
principal (because, by virtue of the relationship, the agent would not 
have those rights to transfer; the rights would have remained in the 
principal). 


REJECTED MERCHANDISE DRAWBACK 


Section 632 also amended the rejected merchandise drawback law, 19 
U.S.C. 1313(c). Under § 1313(c), drawback is allowable upon the ex- 
portation of merchandise which is found not to conform to sample or 
specifications, or which is shipped without the consent of the consignee. 
Such merchandise previously had to be returned to Customs custody 
prior to exportation, generally within 90 days after its release from 


Government custody unless Customs extended this period. 

As amended by § 632, § 1313(c) extends the period for the return of 
merchandise to Customs custody to 3 years, permits destruction of the 
merchandise under Customs supervision in lieu of exportation, and al- 
lows drawback if the merchandise is determined to have been defective 
at the time of its importation without reference to purchase specifica- 
tions or samples. 


UNUSED MERCHANDISE DRAWBACK 


Formerly, under 19 U.S.C. 1313(j)(1), drawback was allowable on the 
exportation, or destruction under Customs supervision, of imported 
merchandise which was not used in the United States before exporta- 
tion or destruction, and which was in the same condition at the time of 
exportation or destruction as it was when imported. Under the sub- 
stitution provision, 19 U.S.C. 1313()(2), a similar drawback was allow- 
able if other (fungible) merchandise was instead exported, or destroyed 
under Customs supervision, provided that before exportation or de- 
struction, the fungible merchandise was not used in the United States, 
was in the possession of the party claiming drawback, and was in the 
same condition at the time of exportation or destruction as was the im- 
ported merchandise when imported. 

Section 632 liberalized these provisions in a number of ways. First, 
the requirement has been eliminated that the exported or destroyed 
merchandise be in the same condition as the imported merchandise 
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when imported. Now it only must have been unused. For example, 
chemicals which deteriorated after importation are not in the same con- 
dition as the imported merchandise when imported and were not eligi- 
ble for “same condition” drawback. Now such goods would be eligible 
for drawback under § 1313(j) as “unused”. Second, the provision inter- 
preting the restriction on “use” has been changed. Formerly, this provi- 
sion provided that the performing of certain incidental operations on 
imported or substituted merchandise which did not amount to a 
manufacture or production for drawback purposes was not a “use”. The 
new provision provides that the performing of any operations or com- 
bination of operations not amounting to a manufacture or production 
for drawback purposes on the imported or substituted merchandise is 
not a “use”. The list of examples of the operations involved was expand- 
ed to include, but is not limited to: testing, cleaning, repacking, inspect- 
ing, sorting, refurbishing, freezing, blendtting, adjusting, replacing 
components, relabeling, disassembling, and unpacking, provided that 
they do not amount to manufacture or production for drawback pur- 
poses. 

In addition to the foregoing, a number of additional statutory 
changes were made by § 632 with respect to the substitution provision, 
19 U.S.C. 1313(j)(2). The substituted merchandise exported or de- 
stroyed for drawback need no longer be fungible (commercially identi- 
cal) with the imported merchandise. Instead the imported and 
substituted merchandise must be commercially interchangeable. The 
legislative history of § 632 states that in determining whether mer- 
chandise is “commercially interchangeable”, Customs should consider, 
but not be limited to, such factors as Governmental and recognized in- 
dustrial standards, part numbers, tariff classification and values. Such 
merchandise, to be commercially interchangeable, need not be inter- 
changeable in all situations. 

The proposed regulations would require a determination of “com- 
mercial interchangeability” for all claims filed under 19 U.S.C. 
1313(j)(2). This determination can be obtained in one of three ways: 
(1) a formal binding ruling from the Entry and Carrier Rulings Branch, 
Office of Regulations and Rulings, (2) a nonbinding predetermination 
request sent directly to the appropriate drawback office, or (3) submis- 
sion of all the required documentation necessary to make a commercial 
interchangeability determination with each individual drawback claim 
filed. The details for the documentation needed are outlined in the re- 
gulations. In the interest of administrative efficiency and because com- 
mercial interchangeability is no more restrictive than fungibility, all 
prior unrevoked rulings finding merchandise to be fungible may con- 
tinue to be relied upon to establish commercial interchangeability and 
reapplication is unnecessary for the same merchandise. 

Moreover, the party entitled to claim drawback under § 1313(j)(2), as 
amended by § 632, has now been more precisely defined. Such party 
must either be the importer of the imported merchandise, or must have 
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received, directly or indirectly, from the importer the imported mer- 
chandise, commercially interchangeable merchandise, or any combina- 
tion thereof. Thus, the proposed regulations allow for multiple 
transfers of imported or substituted merchandise, but do not permit 
multiple substitutions (see 19 U.S.C. 1313(j)(2)(C)Gi)). Such transfers 
must be documented by a certificate of delivery. For example, it would 
be permissible for party A to import merchandise, transfer to party B 
commercially interchangeable merchandise documented by a Certifi- 
cate of Delivery, and for party B to transfer the commercially inter- 
changeable merchandise to party C documented by a Certificate of 
Delivery. If party C exports the merchandise, then party C is entitled to 
claim drawback, or to assign the right to claim drawback back through 
the chain of possession. To be entitled to claim drawback, the claimant 
must have been in possession of the specific substituted merchandise 
which is exported or destroyed with drawback. In this latter respect, the 
concept of possession under § 1313(j)(2), as amended by § 6382, is fur- 
ther elucidated, to expressly include ownership while in bailment, in 
leased facilities, in transit to, or in any manner under the operational 
control of, the party claiming drawback. 


SUBSTITUTION OF FINISHED PETROLEUM DERIVATIVES 


As amended by § 632, drawback is payable under § 1313(p) (19 U.S.C. 
1313(p)), upon the timely exportation of an article which is of the same 
kind and quality as a qualified article. A qualified article is essentially 
either an imported, duty-paid article, or a manufactured article that 
would be eligible for drawback under 19 U.S.C. 1313(a) or (b), should 
such qualified article itself be exported; furthermore, the qualified ar- 
ticle, to be such, must be described in headings 2707, 2708, 2710-2715, 
2901, and 2902, or in headings 3901-3914 (to the extent that these lat- 
ter headings apply to liquids, pastes, powders, granules and flakes), of 
the Harmonized Tariff Schedule of the United States (HTSUS). 

Also, for drawback to accrue under § 1313(p), the exporter of the ex- 
ported article must have imported the qualified article or have 
manufactured it under § 1313(a) or (b); or have purchased or ex- 
changed, directly or indirectly, the qualified article from an importer, or 
from arefinery or facility which produced the article under § 1313(a) or 
(b). In any event, the qualified article must have been manufactured, 
imported, or acquired by the exporter in the aforementioned manner, in 
a quantity at least as great as the quantity of the exported article. In 
addition, the exported article must be exported during the period in 
which the qualified article is manufactured or produced under 
§ 1313(a) or (b), or within 180 days after the close of such period; or 
within 180 days after the date of entry of a qualified imported article. 

To be of the same kind and quality as the qualified article (solely for 
the purpose of § 1313(p)), the exported article must fall within the same 
8-digit HTSUS tariff classification as, or be commercially interchange- 
able with, the qualified article. The drawback payable pursuant to 
§ 1313(p) is 99% of the duty attributable to the qualified article when 
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the qualified article is a manufactured article that would be eligible for 
drawback under 19 U.S.C. 1313(a) or (b) and 100% of the duty attribut- 
able to the qualified article when the qualified article is an imported, 
duty-paid article and no such manufacture or production under 
§ 1313(a) or (b) is involved (19 U.S.C. 1313(p)(4)). 


PACKAGING MATERIAL 

Section 632 also amended 19 U.S.C. 1313(j)(4), recodifying this provi- 
sion as 19 U.S.C. 1313(q), to allow drawback on imported material used 
to package or repackage goods that are exported or destroyed under 
Customs supervision and are eligible for drawback under the manufac- 
turing, rejected or unused merchandise drawback provisions (19 U.S.C. 
1313(a), (b), (c), or (j)). Drawback is payable under the particular provi- 
sion to which the packaged goods themselves are subject. The duty re- 
fund on the packaging material is, of course, based on the particular 
tariff provision under which the packaging material itself was entered. 


FILING UNDER WRONG SUBSECTION 

Section 632 also amended the drawback law to provide that if a claim- 
ant files for drawback under one provision of § 1313, and Customs be- 
lieves that drawback is more properly allowable under another 
provision thereof, the claim may simply be deemed filed under such oth- 
er provision and processed with drawback accordingly. 

The legislative history to this provision makes it clear that this provi- 
sion is not intended to require Customs to investigate all alternatives in 
addition to the claimed basis before liquidating a drawback claim as 
presented. That is, the burden of bringing to Customs attention the pos- 
sible applicability of the alternative subsection is on the claimant, not 
Customs. Claimants who are denied drawback under the provision 
claimed may raise alternative claims under another provision by pro- 
test under § 514 of the Tariff Act of 1930, as amended (19 U.S.C. 1514) 
(see 19 CFR part 174). 

Since § 1313(r)(2) specifically requires that the claim be allowable 
under such other subsection (i.e., not the subsection under which the 
claim was originally filed), the requirements in the law for drawback 
under the other subsection must be met. For example, if the original 
claim is under subsection (a) or (b) and the other provision is subsection 
(j), exportation or destruction would have to be within 3 years of im- 
portation, not 5 years; if the original claim was under subsection (j) and 
the other provision was subsection (c), the merchandise would have to 
be timely returned to Customs custody for exportation or destruction. 
These are statutory requirements, and cannot be waived. 


SUCCESSORSHIP UNDER 19 U.S.C. 1313(b) AND (j)(2) 

Under substitution manufacturing drawback, 19 U.S.C. 1313(b), the 
party manufacturing the articles on which drawback is claimed also 
must have used in manufacture the imported, duty-paid merchandise 
which forms the basis for the claim. Similarly, under the substitution 
unused merchandise provision, 19 U.S.C. 1313()(2), in pertinent part, 
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the drawback claimant must have either imported the duty-paid mer- 
chandise, or received from the importer the imported merchandise, 
commercially interchangeable merchandise, or any combination there- 
of (in addition to possessing the exported or destroyed merchandise on 
which drawback is claimed). 

Section 632 adds a new provision, codified as 19 U.S.C. 1313(s), which, 
under certain conditions, authorizes a business entity (the successor) to 
obtain the pre-existing drawback rights, whether vested or contingent, 
of another party (the predecessor) in the course of either acquiring all or 
substantially all of the rights and liabilities of such party, or acquiring 
the assets and business interests of a single plant, division or other busi- 
ness unit of such party, provided, in the case of the latter, that the value 
of the transferred property (real and personal) as well as intangibles, 
exceeds the value of the drawback rights. 

As a result, in manufacturing drawback, § 1313(b), this enables a 
company to satisfy the “one manufacturer” requirement. Duty-paid 
merchandise used in manufacture by the predecessor before the date of 
acquisition (the succession) may thus form a basis for drawback on ar- 
ticles manufactured by the successor after the date of succession. The 
use of the duty-paid merchandise by the predecessor is imputed to the 
successor. 

Likewise, in substitution unused merchandise drawback, 
§ 1313()(2), under the general circumstances outlined above, duty- 
paid merchandise imported by the predecessor before the date of succes- 
sion may form a basis for drawback on exported or destroyed 
merchandise possessed by the successor after the date of succession. 
The importation of the duty-paid merchandise is implicitly ascribed to 
the successor. 

Similarly, commercially interchangeable merchandise received by a 
predecessor before the date of succession (19 U.S.C. 1313(s)(2)(B)) could 
become the basis for drawback on substituted merchandise received by 
the successor after the date of succession. 


AGRICULTURAL PRODUCTS SUBJECT TO DRAWBACK 


Section 404(e)(5) of the Uruguay Round Agreements Act (URAA) 
(Pub. L. 1038-465), codified as 19 U.S.C. 1313(w)(1), states that no draw- 
back shall be available with respect to an agricultural product subject to 
an over-quota rate of duty established under a tariff-rate quota, except 
pursuant to 19 U.S.C. 1313()(1) (direct identification unused merchan- 
dise drawback). In addition, § 422(d) of the URAA, codified as 19 U.S.C. 
1313(w)(2), provides that drawback shall be available under 19 U.S.C. 
1313(a) (direct identification manufacturing) on any tobacco recog- 
nized as an agricultural product that is subject to an over-quota rate of 
duty established under a tariff-rate quota. 

Because this statute precludes the availability of drawback “with re- 
spect” to a described agricultural product, the proposed regulations 
provide that no drawback will be available when either the designated 
imported merchandise or the substituted merchandise, if substitution 
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drawback is claimed, is such an agricultural product. Additionally, 
based on the legislative history to this provision of the URAA, which 
makes it clear that the limitation on drawback applies only to merchan- 
dise for which the over-quota tariff must be paid (i.e., only that exceed- 
ing the quantity provided for in the tariff rate quota), the proposed 
regulations make clear that the restriction applies to merchandise or 
articles to which the over-quota tariff rate is applicable. 


MAJOR ADMINISTRATIVE CHANGES 


The proposed revision of part 191 also presents several administra- 
tive changes and additions to the regulatory procedures principally 
governing the manufacturing and unused merchandise provisions (19 
U.S.C. 1313(a), (b), and ()). 


MANUFACTURING DRAWBACK “CONTRACTS” 


Under the current regulations, Customs requires manufacturers or 
producers of articles intended for exportation with drawback to apply 
for a so-called “specific drawback contract” (see subpart B of part 191) 
or a so-called “general drawback contract” (see subpart D of part 191). 

In the case of the former, manufacturers or producers are currently 
required to file with the appropriate Customs office a proposal describ- 
ing the manufacturing operation fully and the method of compliance 
with all requirements of the drawback law and regulations, to make a 
statement as to the records which will be maintained, and to agree to 
follow the methods and keep records concerning drawback procedures. 
Currently, Customs makes available sample proposals to prospective 
drawback applicants who request them. Customs reviews proposals 
submitted by manufacturers or producers and, if the proposals comply 
with the law and regulations, approves the proposals by means of a let- 
ter of approval to the applicant and publication in the Customs Bulletin 
of a synopsis of the approved proposal. 

In the case of the latter, Customs currently publishes in the Customs 
Bulletin an offer for a “general drawback contract” in situations where 
numerous manufacturers or producers have similar operations and 
wish to claim drawback. Any manufacturer or producer who can com- 
ply with the terms and conditions of the published offer may adhere to it 
by simply notifying a drawback office in writing of its acceptance and 
providing certain identifying information, after which the appropriate 
drawback office acknowledges, in writing, the letter of adherence. 

After thorough review and consideration of these procedures, 
changes to the current terminology for these procedures are proposed. 
In the case of “specific drawback contracts”, what actually is involved is 
the request, by a prospective drawback claimant, for a ruling, in a spe- 
cial format described by Customs in the “sample proposals” referred to 
in the current regulations. Customs reviews the request and, if it com- 
plies with the law and regulations (e.g., if the specifications proposed for 
same-kind-and-quality substitution under 19 U.S.C. 1313(b) meet the 
requirements for such substitution), Customs grants approval of the 
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proposal. This is basically the procedure under which administrative 
rulings are obtained under part 177 of the Customs Regulations, with 
the addition for drawback of the special format described in the “sample 
proposals”. Accordingly, it is proposed to substitute for the “specific 
drawback contracts” provided for in the current regulations the term 
“specific manufacturing drawback rulings”. 

Asis true in the current regulations, it is proposed that unless operat- 
ing under a general manufacturing drawback ruling (currently, a “gen- 
eral drawback contract”; see discussion below), each manufacturer or 
producer of articles intended to be claimed for drawback will be re- 
quired to apply for a specific manufacturing drawback ruling. Sample 
formats for applications (combined application under 19 U.S.C. 1313(a) 
and (b); application under 19 U.S.C. 1313(b); application under 19 
U.S.C. 1313(b) for petroleum drawback (T.D. 84-49); application under 
19 U.S.C. 1313(d); and application under 19 U.S.C. 1313(g)) are con- 
tained in Appendix B of proposed part 191. Except for the described 
changes to the terminology and conforming changes necessitated by the 
proposed changes to the regulations, as described in this document, the 
sample formats for applications for specific manufacturing drawback 
rulings contained in Appendix B are the same as the corresponding 
sample “specific drawback contracts” currently made available by Cus- 
toms to persons requesting them. 

Also as is currently true in regard to “specific drawback contracts”, it 
is proposed that an application for a specific manufacturing drawback 
ruling be submitted to Customs Headquarters which will review it for 
consistency with the law and regulations and, based upon such review, 
approve or disapprove the application. If approved, a letter of approval 
will be issued to the applicant and a synopsis of the ruling will be pub- 
lished in the Customs Bulletin. If disapproved, the applicant will be 
promptly notified, with notification of the specific reason(s) for disap- 
proval. A disapproved application may be resubmitted with modifica- 
tions and/or explanations addressing the reasons given for disapproval, 
or the disapproval may be appealed to another office in Customs Head- 
quarters. 

In the case of “general drawback contracts”, what actually is involved 
is the publication by Customs, as a Treasury Decision, of the require- 
ments and specific interpretations for a particular kind of operation 
(for example, certain manufactures involving orange juice (T.D. 
85-110) or steel (T.D. 81-74)). The operation is one used by numerous 
manufacturers or producers. A manufacturer or producer using one of 
these operations may, basically merely by giving Customs notice, claim 
drawback using the procedures in a “general drawback contract”. 
Thus, these procedures are basically a publication of a general ruling. It 
is proposed to substitute for the “general drawback contracts” provided 
for in the current regulations the term “general manufacturing draw- 
back rulings”. 
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Asis true in the current regulations, it is proposed that a manufactur- 
er or producer engaged in an operation that falls within a published 
general manufacturing drawback ruling may submit a letter of notifi- 
cation to give Customs notice of the manufacturer’s or producer’s in- 
tent to operate under the general ruling. The current general rulings 
(for manufacturing under 19 U.S.C. 1313(a) (T.D.s 81-234 and 83-123); 
manufacturing under 19 U.S.C. 1313(b) for agents (T.D. 81-181); 
manufacturing under 19 U.S.C. 1313(b) for orange juice (T.D. 85-110); 
manufacturing under 19 U.S.C. 1313(b) for steel (T.D. 81-74); manufac- 
turing under 19 U.S.C. 1313(b) for refined sugar (T.D. 81-92); and 
manufacturing under 19 U.S.C. 1313(b) for raw sugar (T.D. 83-59)) are 
contained in Appendix A of proposed part 191. Customs proposes to up- 
date this Appendix whenever new general manufacturing drawback 
rulings are issued or any such existing T.D.s are revised. Except for the 
described changes to the terminology and conforming changes necessi- 
tated by the proposed changes to the regulations, as described in this 
document, the general manufacturing drawback rulings contained in 
Appendix A are the same as the corresponding “general drawback con- 
tracts” published in the existing referenced Treasury Decisions. 

Also as is currently true in regard to “general drawback contracts”, 
the letter of notification of intent to operate under a general ruling will 
be submitted to the drawback office where drawback claims are in- 
tended to be filed, and will contain certain identifying information. The 
drawback office is required to acknowledge, in writing, this letter of no- 
tification, after which no further action is required before drawback 
claims may be filed on the basis of the general manufacturing drawback 
ruling. 

These required procedures (i.e., notification and acknowledgement) 
are intended to facilitate Customs administrative processing of 
manufacturing drawback claims to be filed. 


COMPLETION OF DRAWBACK CLAIMS 


In order to better ensure consistency and uniformity of practice, the 
section of the regulations dealing with the completion of drawback 
claims has been rewritten to clarify what documents constitute a com- 
plete drawback claim. The claim will be considered to be complete if all 
the required documentation is present with all the basic information 
provided. 

In regard to certificates of manufacture and delivery, which are a re- 
quired part of a complete claim when the claim is based on such a certifi- 
cate, it is recognized that a certificate of manufacture and delivery may 
relate to articles which are the subject of more than one drawback 
claim. In such an instance, only one certificate of manufacture and de- 
livery is required and the proposed regulations specifically provide that 
certificates of manufacture and delivery applicable to a claim must be 
filed with the claim, unless previously filed with Customs (if previ- 
ously filed, the certificates must be referenced in the claim). 
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In cases in which there is some minor change or addition needed, such 
as a missing signature, numbers added incorrectly, information placed 
in the wrong part of the form, etc., the claim will be accepted and the 
3-year time period to file a complete drawback claim after the date of 
exportation will be met although the claim must be corrected. However, 
if documentation is missing or the claim contains major inaccuracies 
and inconsistencies, the claim will be rejected and returned to the 
claimant for correction. The claim will not be considered to have been 
accepted by Customs and the 3-year time period will not be considered 
to have been met by the filing of such an incomplete claim. Proposed 
rules have also been included to allow Customs to require claimants to 
restructure drawback claims in order to improve administrative effi- 
ciency, as long as the restructuring is not shown to be impossible or im- 
practical for the claimant. 

The regulations also differentiate between “perfecting” and “amend- 
ing” aclaim which has been accepted. The claim is “perfected” when the 
claimant, in response to a request from Customs, makes minor changes 
to the claim or provides documentation in support of the claim. The 
claim is “amended” when a major change must be made to the claim 
such as the designation of a different import entry or the claiming of a 
different export. 


PRIVILEGES 
The proposed regulation establishes Waiver of Prior Notice to Export 


or Destroy Unused Merchandise (WPN) (§ 191.91) and Accelerated 
Payment (AP) (§ 191.92) as special privileges that may be requested by 
formal application. The Exporters’ Summary Procedure (ESP) is no 
longer a special privilege because of the changes in the filing require- 
ments. ESP is now available to all claimants as an option for establish- 
ing exportation. The application requirements for privileges are 
designed to address key internal controls identified by the Treasury In- 
spector General by providing Customs: (1) reasonable assurance of the 
accuracy of drawback claims; and (2) a sufficient basis to appropriately 
verify the validity of drawback claims. These key internal controls are 
applicable when the issue is whether to grant a privilege. Claim suffi- 
ciency would be determined on an assessment of past facts. 

Customs will allow claimants or exporters who hold existing privi- 
leges to continue utilizing these privileges for a period of one year after 
the effective date of the new drawback regulations. Those who want to 
continue these privileges must reapply prior to the conclusion of the 
one-year period under the requirements of the new regulations. Privi- 
leges will be revoked unless the claimant reapplies. This revocation 
would apply to all exportations subsequent to the revocation. 

Claimants may continue with their privileges once the new applica- 
tion has been submitted and received by Customs, unless Customs de- 
nies the new application. The one-year period provides a reasonable 
opportunity for applicants to assemble and submit the required materi- 
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Customs will act on the application within 90 days of submission or 
notify the applicant in writing regarding the reasons for requiring a 
longer time for acting on the application. Customs objective is to use the 
application process as an opportunity to promote informed compliance 
in the drawback process. 

If applications for privileges are received by Customs prior to the date 
of publication (not effective date) of the final rule in the Federal Regis- 
ter, Customs will process these applications based on the current draw- 
back procedures and regulations in place. Claimants must understand 
that even though the applications will be processed under the drawback 
regulations and procedures in place at the time of receipt of the applica- 
tions, they will still be required to reapply for these privileges within 
one year from the effective date of the new drawback regulations. 
Therefore, Customs would encourage new applicants to prepare their 
applications under the guidelines of the new regulations. 


NOTICE OF INTENT TO EXPORT OR DESTROY 


Claimants filing a claim under 19 U.S.C. 1313G) or (c) must notify 
Customs prior to exportation or destruction (notice of destruction pro- 
cedures also are applicable to drawback under 19 U.S.C. 1313(a) and 
(b)). This notice should be filed at the port of intended examination or 
destruction. It must provide the information needed by Customs to de- 
termine if the merchandise should be examined. Under § 1313(c), the 
merchandise must always be returned to Customs custody. Customs in- 
tends to make this determination in an expedited manner and it will 
notify the party designated on the Notice of Intent to Export or Destroy 
of its decision. It is the responsibility of the filer to deliver the goods in a 
prompt manner once the filer receives notice of Customs decision to ex- 
amine the merchandise. Customs will work with the claimant if a prob- 
lem arises on how promptly the merchandise should be presented to 
Customs, but it should be done as promptly as is reasonably possible. 

The terms “present”, “presented”, and “presentation”, as used in 
proposed § 191.35(c) and (d) and in proposed § 191.91(c)(1)(iv), mean 
the actual transporting of the merchandise to a location where Customs 
can examine it. Such transporting of the merchandise, however, is to 
take place only after Customs has notified the exporter or claimant of 
Customs decision to examine the merchandise. 

There are two different situations which are envisioned here. The 
first is a situation in which examination takes place at the premises of 
the claimant or exporter. The second is a situation in which the exporter 
or claimant transports the merchandise to a Customs designated loca- 
tion. In either of these situations, arrangements must be made mutual- 
ly between Customs and the exporter or claimant. 

For exports that occur on or after the effective date of the regulations, 
a Notice of Intent to Export or Destroy must be filed with Customs, un- 
less the exportation is covered by an existing waiver of prior notice. For 
destructions, a Notice of Intent to Exort or Destroy must continue to be 
filed with Customs in all cases. 
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In addition, the notice of exportation form (Customs Form 7511) 
would be eliminated, and the drawback entry forms would be consoli- 
dated into one form (Customs Form 331). Furthermore, a new form 
would be devised on which a party would give advance notice of intent to 
export or destroy merchandise or articles for drawback purposes. 

In recognition of the realities of the marketplace, it is further pro- 
posed to reduce the time frame from the current period of 5 working 
days to 2 working days from the date of intended exportation, within 
which prior notice of intent to export, unless waived, must be given to 
Customs for unused merchandise drawback, 19 U.S.C. 1313(j). A new 
Customs form (not a drawback entry form) will be devised on which 
prior notice would be given. Unless the claimant should be advised by 
Customs to the contrary during this 2-day period, the subject merchan- 
dise could thereafter be exported without delay. A drawback entry 
would later be filed with Customs. 

The proposed regulations allow a drawback claim to be filed for quali- 
fying merchandise which has been destroyed under Customs supervi- 
sion. However, if a drawback claimant has not filed the Notice of Intent 
to Export/Destroy at least 7 working days prior to the intended destruc- 
tion of the merchandise, the Customs Service must reject the drawback 
claim. 

Once the Notice of Intent to Export or Destroy has been filed, the Cus- 
toms Service has four working days to advise the party filing the notice 
as to whether Customs will witness the destruction. If the party is not so 
notified within four working days, the merchandise may be destroyed 
without delay and the destruction will be deemed to have occurred un- 
der Customs supervision. 

Evidence of destruction must be included with the drawback claim. 

For multiple or continuous drawback destructions other pre- 
arranged procedures may be developed with the applicable drawback 
office to foster administrative efficiency. 


RETROACTIVE WAIVER OF NOTICE OF INTENT TO EXPORT 


The proposed regulations eliminate the retroactive waiver practice 
which was reported as a significant internal control weakness by the 
Treasury Inspector General. However, the proposed regulations allow a 
one-time opportunity for drawback claims under 19 U.S.C. 1313() on 
merchandise which a party exported or destroyed without having pro- 
vided Customs with prior notice. This was included to: (1) provide a rea- 
sonable method for first time claimants or exporters who were not 
aware of the requirement for prior notice of intent to export to obtain 
such drawback; and (2) make potential claimants aware of the waiver 
privilege and how to apply for it. 

More than one claim may be included in this one-time opportunity, 
subject to the time requirements for filing complete claims (three years 
from the date of export). This would enable claimants to file for unused 
merchandise drawback on exportations which occur before the claim- 
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ant may have known of the requirement for prior notice of intent to ex- 
port. 


WAIVER OF NOTICE OF INTENT TO EXPORT 


Claimants and exporters may apply for a waiver of the requirement 
(under proposed § 191.35) to notify Customs of intent to export unused 
merchandise. The proposed regulations require that applications in- 
clude sufficient information about merchandise, export activities and 
recordkeeping to provide Customs reasonable assurance that merchan- 
dise subject to drawback claims will be unused and exported. The infor- 
mation will also give Customs a sufficient basis for verifying unused 
merchandise drawback claims. 

When applying for the waiver or the one-time application to file 
drawback claims on past exports, as provided for in proposed § 191.36 
of the regulations, a certification by the claimant is required. The claim- 
ant must certify the ability to support with business, laboratory or in- 
ventory records (prepared in the ordinary course of business) that the 
imported and exported or substituted merchandise (as applicable) was 
not used in the United States and, if substituted, was commercially in- 
terchangeable with the imported merchandise. The certification must 
also state that documentary evidence establishing compliance with all 
other applicable drawback requirements is likewise available. What is 
generally referred to is evidence (when applicable): 

1. Of possession of the substituted merchandise within statutory time 
periods. 

2. That the export and import transactions upon which the claim is 
based are within statutory time periods. 

3. That the exportation is bonafide. 

4. That Certificates of Delivery, when necessary, are in the possession 
of the claimant. 

5. That any waivers or assignments from one party to another, when 
necessary, are in the possession of the claimant. 

6. That any facts or conditions to complete the claim can be sup- 
ported, such as those for successorship. 

It is proposed that Customs approval of an application for the waiver 
of prior notice privilege would be conditioned from the outset on the 
agency’s right to immediately stay the privilege holder’s operation un- 
der the privilege, for a specified reasonable period, should the agency 
desire for any reason to examine the merchandise being exported with 
drawback for purposes of verification. This key proposed limitation on 
the grant of approval of the privilege would not be an adverse action, 
suspension, or other form of sanction against the privilege or privilege 
holder. Rather, it is a proposed restriction on the grant of the privilege 
itself. See, e.g., Atlantic Richfield Co. v. United States, 774 F.2d 1193, 
1201 (D.C. Cir. 1985). The Customs Service belives this limited privilege 
structure would best protect the revenue and the public interest in 
sound administration of the drawback program. Accordingly, the 
agency proposes to provide the privilege holder a letter notifying it of 
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any stay, specifying the reason(s) therefor, and the period in which the 
stay will remain in effect. The stay would expire at the end of the period 
specified in the agency’s letter, or such earlier date as the agency notifies 
the privilege holder in writing that the reason for the stay has been sa- 
tisfied. After the stay is lifted, operation under the privilege could re- 
sume. The mere lifting of a stay is not tantamount to a certification of 
compliance; it simply reactivates the agency’s predictive judgment in 
granting the privilege in the first place. 


ACCELERATED PAYMENT OF DRAWBACK 


Asis true under the current regulations, accelerated (i.e., before liqui- 
dation) payment of drawback claims is available for drawback claims 
under the manufacturing, rejected, or unused merchandise law, as well 
as claims under the law for substitution of finished petroleum derivati- 
ves. The proposed regulations require that applications for this privi- 
lege include sufficient information about the applicant and its 
drawback program, including specific information about the bond cov- 
erage that the applicant intends to use to cover accelerated payment of 
drawback, to provide Customs reasonable assurance against losses to 
the revenue when accelerated payments of drawback are made. The 
proposed regulations also require a certification by the applicant that 
all applicable statutory and regulatory requirements for drawback will 
be met and a description (with sample documents) of how the applicant 
will ensure compliance with these requirements. The detail required in 
this description will vary, depending on the size and complexity of the 
applicant’s accelerated drawback program. To assist applicants, Cus- 
toms will make available a sample format for requests for accelerated 
payment of drawback. 

It is proposed that Customs would review and verify the information 
submitted in and with the application and, based on that information 
(and any additional information relating to the application requested 
by Customs), and the applicant’s record of transactions with Customs, 
Customs would approve or deny the application. Criteria for Customs 
action, including the presence or absence of unresolved Customs 
charges, the accuracy of the claimant’s past claims, and whether any 
previously approved drawback privilege was revoked or suspended, are 
specifically set forth in the proposed regulation. 

If an applicant is approved for accelerated payment of drawback, the 
applicant would be required to furnish a properly executed bond in an 
amount sufficient to cover the estimated amount of drawback to be 
claimed during the termof the bond, subject to increase if the amount of 
the bond is exceeded. Drawback claims for which accelerated payment 
of drawback was requested and approved would be certified for pay- 
ment within 3 weeks after filing, if a component for electronic filing of 
drawback claims, records, or entries which has been implemented un- 
der the National Customs Automation Program (NCAP) (19 U.S.C. 
1411-1414) is used, and within 3 months after filing otherwise. In re- 
gard to electronic filing of drawback claims, currently procedures exist 
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for electronic filing of certain “coding sheet” data as a part of drawback 
claims. The agency is working on the development of the drawback 
components under NCAP in accordance with its responsibilities under 
the cited statutory provisions. It is anticipated that by the effective date 
of a Final Rule, a component for electronic filing under NCAP will have 
been properly implemented so that participants will be able to take ad- 
vantage of the 3-week time period in the proposed regulations. 

Asis true of waiver of prior notice (see above), approval of the acceler- 
ated payment drawback privilege would be conditioned from the outset 
on the agency’s right to immediately stay operation of that privilege, for 
a specified reasonable period, should the agency desire for any reason to 
examine compliance with the drawback law and regulations for pur- 
poses of verification. Claims filed in the absence of a privilege, or during 
the effect of a stay, would be paid in the normal manner—upon liquida- 
tion of the associated drawback entry(ies). However, if an accelerated 
payment privilege is granted, or reactivated after a stay, payment could 
proceed according to such privilege notwithstanding that the claim was 
filed in absence of such privilege or during a stay. 


HARMONIZED TARIFF SCHEDULE OR SCHEDULE B NUMBERS 


A fundamental requirement for drawback is that there be a duty-paid 
importation and an exportation and that the claimant have evidence to 
prove each. Under the laws and regulations governing dutiable entries 
for consumption (see 19 U.S.C. 1484, 1498 and 19 CFR parts 141, 142, 


and 143), the tariff classification is required from the importer of record 
of the merchandise. Such tariff classification is required to be shown on 
the entry summary and other documentation, including the invoice for 
the merchandise (19 CFR 141.61(e), 19 CFR 141.90(b)). Under 19 CFR 
141.61(e), the statistical reporting number required by the General 
Statistical Notes (GSN’s) of the Harmonized Tariff Schedule of the 
United States (HTSUS) (10-digit number, see GSN 3), is required to be 
shown on the entry summary and other entry documentation. These 
documents (i.e., entry summaries and other entry documentation, such 
as invoices) comprise evidence which is used to establish duty-paid im- 
portation of imported merchandise for drawback purposes. 

The correct commodity number from Schedule B, Statistical Classifi- 
cation of Domestic and Foreign Commodities Exported from the United 
States, is required by the Census Bureau to be provided for exported 
merchandise. This Schedule B commodity number is required to be en- 
tered in the space provided on the Shipper’s Export Declaration (SED) 
form (15 CFR 30.7(1)) (for most exports to Canada, no SED is required 
(see 15 CFR 30.58; see also Department of Commerce Final Rule pub- 
lished in the Federal Register on November 30, 1990 (55 FR 49613))). 
Under GSN 5 of the HTSUS, as well as in the “Notice to Exporters” fol- 
lowing GSN 5 of the HTSUS, the HTSUS statistical reporting numbers 
referred to in the preceding paragraph may, with certain exceptions, be 
substituted on the SED in place of comparable Schedule B numbers. 
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The SED, with other documentation, comprises evidence which is used 
to establish exportation for drawback purposes. 

In regard to imports, the proposed regulations would require claim- 
ants to provide on all drawback claims they submit the HTSUS number, 
to the six-digit level, for the designated imported merchandise. When 
such claimants are importers of record, the HTSUS number would be 
provided from the entry summary(s) and other entry documentation 
under which the merchandise originally entered the country. When 
such claimants are not importers of record (and thus would have re- 
ceived a Certificate of Delivery or a Certificate of Manufacture and De- 
livery for the imported merchandise (or substituted merchandise in 
certain cases; see below)), the HTSUS number would be provided from 
such Certificate (see below). 

Also in regard to imports, the proposed regulations would require im- 
porters of record and any other party(ies) preparing Certificates of De- 
livery and Certificates of Manufacture and Delivery to provide the 
HTSUS number for the imported merchandise, to the six-digit level, on 
such Certificates. Any intermediate party(ies) receiving merchandise 
on a Certificate of Delivery would be required to transfer it to another 
party using such a Certificate. If the party preparing the Certificates is 
the importer of record, the HTSUS number would be from the entry 
summary(s) and other entry documentation under which the merchan- 
dise originally entered the country. If the party preparing the Certifi- 
cates is another party (e.g., an intermediate party), the HTSUS number 
would be from the Certificate on which that party received the mer- 
chandise, and thus ultimately be derived from the entry summary(s) 
and other entry documentation. 

The requirement for the HTSUS number on the Certificates of Deliv- 
ery and Certificates of Manufacture and Delivery is necessary because, 
under the proposed regulations, these Certificates would no longer be 
part of the drawback entry form, as is currently true. In the case of Cer- 
tificates of Delivery, those Certificates will not be filed with a claim; they 
will be required to be in the possession of the claimant at the time that a 
claim is filed. Therefore, for Certificates of Delivery, the HTSUS num- 
ber must be on both the Certificates and the claim (so that the claim pre- 
parer can derive the HTSUS number, ultimately, from the entry 
summary(s) and other entry documentation and so that that HTSUS 
number is on the drawback claim filed with Customs). In the case of 
Certificates of Manufacture and Delivery, such Certificates are required 
to be filed with a claim or to have been previously filed with Customs 
and are necessary parts of a complete claim. Therefore, providing the 
HTSUS number on the Certificates, if a claim is based on such certifi- 
cates, satisfies the requirement for providing the HTSUS number on 
the claim (i.e., if a claim is based on Certificate(s) of Manufacture and 
Delivery filed with the claim or previously filed with Customs, the 
HTSUS number need only be on the Certificate(s) and not the draw- 
back entry form). 
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In addition, in the case of the transfer of merchandise substituted for 
the imported merchandise under 19 U.S.C. 1313(j)(2) or 19 US.C. 
1313(p), the proposed regulations would require the claim and any Cer- 
tificate of Delivery or Certificate of Manufacture and Delivery (see 
above) to bear the tariff numbers, to the six-digit level, for the substi- 
tuted merchandise. This additional information proposed to be 
required for substituted merchandise is necessary to establish com- 
pliance with the drawback statute (i.e., either as one of the criteria to 
establish commercial interchangeability for purposes of § 1313(j)(2), 
see House Report No. 103-361, supra, page 131, and Senate Report No. 
103-189, supra, page 83, or to establish same kind and quality for pur- 
poses of § 1313(p), per the explicit language in that subsection itself). 

In regard to exports, the proposed regulations would require all 
drawback claimants to provide on all drawback claims they submit the 
Schedule B numbers, or HTSUS numbers substituted therefor, for the 
exported merchandise or articles upon which the claims are based. 
These numbers would be provided from the SED(s) for such exported 
merchandise or articles, when an SED is required. If no SED is required 
(e.g., for certain exports to Canada (15 CFR 30.58)), the claimant is re- 
quired to provide the Schedule B commodity number(s) or HTSUS 
number(s), to the 6-digit level, that the exporter would have set forth on 
the SED, but for the exemption from the requirement for an SED. 

Consistent with the stated intent of both the House Committee on 
Ways and Means and the Senate Committee on Finance, although the 
amended drawback law will allow claimants to make greater use of 
drawback, Customs will be able to ensure greater compliance through 
the use of enhanced penalty and automated drawback selectively pro- 
grams authorized elsewhere in the NAFTA Implementation Act (see 19 
U.S.C. 1593a, and its legislative history in House Report No. 103-361, 
supra, page 130, and Senate Report No. 103-189, supra, page 81). Cus- 
toms intends the above-described proposed requirements, incorporat- 
ing already required HTSUS and Schedule B commodity numbers into 
the drawback claim itself, to directly serve those specified means for 
achieving greater compliance. More generally, the above-described pro- 
posed requirements also serve the basic automation goals behind Title 
VI (Customs Modernization) of the NAFTA Implementation Act. These 
proposed requirements will result in numerical descriptions of mer- 
chandise or articles instead of narrative descriptions, which are far 
more amenable to electronic processing and automation. That is, since 
HTSUS and commodity numbers are the basic terms of reference for 
imports and exports of merchandise, inclusion of this information in 
drawback claims is necessary for Customs to be able to offer the en- 
hanced electronic processing, uniformity, and automation Congress in- 
tended (see, House Report No. 103-361, supra, pages 106-107; Senate 
Report No. 103-189, supra, pages 63-64). 

For imports, the proposed requirement will go into effect for mer- 
chandise entered, or withdrawn from warehouse, for consumption on 
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or after the effective date of the regulations. For exports, the proposed 
requirement will go into effect for exported merchandise or articles ex- 
ported one year after the effective date of the regulations. 


PROCEDURES TO EVIDENCE EXPORTATION 


It is the obligation of the claimant to have adequate evidence of export 
to support his drawback claim. There may be cases where the consignee 
shown on the bill of lading is not the ultimate consignee, or where, to 
retain commercial confidentiality, the identity of the ultimate consign- 
ee is not known to the claimant. The current practice in such a situation 
is for the exporter to either cut out or blank out the name of the ultimate 
consignee from the proof of export submitted to the claimant. 

As noted above in this background, under “Privileges”, the Export- 
er’s Summary Procedure (ESP) would no longer be a special privilege, 
but would be available to all claimants as an option for establishing ex- 
portation. It is proposed to revise the current subpart regarding evi- 
dence of exportation (subpart E) accordingly. That is, the proposed 
regulations would list the alternative procedures for establishing ex- 
portation (actual evidence of exportation, export summary, certified ex- 
port invoice for mail shipments, notice of lading for supplies for certain 
vessels or aircraft, and notice of transfer for articles manufactured or 
produced in the United States which are transferred to a foreign trade 
zone). The actual evidence of exportation alternative is modified to 
make it clear that the documentary evidence listed therein consists of 
originals of the listed documents, or certified copies thereof (the current 
regulations omit the word “original”). In addition, the “Chronological 
Summary of Exports”, provided for in the ESP regulations, is proposed 
to be simplified to list only necessary information (date of export, 
unique export identifier (explained in a footnote) description, net quan- 
tity, Schedule B number or HTSUS number (see discussion of Harmo- 
nized Tariff Schedule or Schedule B Numbers in this background), and 
destination). 


SELECTIVITY 


The U.S. Customs Service has had an electronic selectivity program 
in operation for its National Drawback Program since 1994. The pres- 
ent system is arandom statistical sampling whose methodology is based 
on the drawback claimant’s overall history with Customs. This selectiv- 
ity system will be further expanded in late 1996 to become a two-tier 
system whereby rules and criteria elements such as tariff classification 
numbers of the subject merchandise and articles, import and export 
locations, etc., would be used to evaluate risk and designate the level of 
Customs review of the claim. After this initial review, a random statisti- 
cal targeting based on the claimant and the claimant’s overall history 
with Customs would also be run (see Item 4 under discussion of liquida- 
tion, below). 
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DRAWBACK COMPLIANCE PROGRAM 

The drawback compliance program is designed to allow Customs to 
review claims in a post audit mode on an account basis rather than 
transaction by transaction. Any person, corporation or business may 
be certified as a participant in the drawback compliance program. Un- 
der 19 U.S.C. 1593a(e), claimants and other parties in interest may par- 
ticipate. A “party” is considered to include any person or company who 
is involved in providing data on which a drawback claim may be based 
or who is the drawback claimant. This would include importers, inter- 
mediary parties and drawback claimants. Therefore, any party that 
provides information or documentation to one who intends to file a 
drawback claim is encouraged to participate in the drawback com- 
pliance program. 

Customs will be publishing another regulatory package in the Feder- 
al Register concerning penalties. That package, which will be subject to 
public comment, will set forth mitigation guidelines. 

In evaluating a drawback compliance application package, Customs 
will consider the following factors: 

—Size of the company; 

—Nature of the business; 

-Type of drawback claims being filed; 
—Number of claims being filed. 


In addition, depending on the complexity of the applicant’s actual 
drawback program, Customs may request additional information or de- 
tails before making its decision. 

It is anticipated that the initial number of requests will make it diffi- 
cult to approve applicants within a specified time period. 

For corporations that have various business units and divisions, are 
decentralized or use several brokers to administer all or part of their 
drawback program, each entity may apply separately for the drawback 
compliance program. 


IDENTIFICATION By ACCOUNTING METHODS 

For those situations in which the statute does not allow substitution 
of merchandise or articles (see above), and in which a company is not 
able to specifically identify merchandise or articles (e.g., by serial num- 
ber), accounting methods may be used to determine the identity thereof. 
Such identification may be made on the basis of a company’s records, 
rather than on the basis of the actual physical movement of the invento- 
ry. Previous regulations and rulings required that merchandise or ar- 
ticles be commingled in the same inventory location in order for a 
company to use an accounting method to identify the merchandise or 
articles. The proposed regulations clarify that such commingling is al- 
lowed, but not mandated, and that a company’s records will be the de- 
termining factor in the employment of an accounting method. 

Four accounting methods are approved for use in the proposed revi- 
sion of part 191: first-in, first-out (FIFO), last-in, first-out (LIFO), low- 
to-high, and weighted average. Provision is also made for Customs to 
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approve either a modification of one of these methods, or a different me- 
thod. These proposed regulations reflect Customs position that a prop- 
erly established turn-over period may be used to establish timely use in 
manufacture or production of the imported designated and other (sub- 
stituted) merchandise under 19 U.S.C. 1313(b), and the manufacture or 
production of the finished articles under 19 U.S.C. 1313(a) and (b). 
These proposed regulations also incorporate the criteria set forth in 
T.D. 95-61, 60 Fed. Reg. 40995 (August 11, 1995), and are designed to 
provide a greater degree of predictability in the accounting methods 
that may be approved for drawback purposes. 


RECORDKEEPING 


Records are required to be kept to establish compliance with the re- 
quirements in the drawback law and the regulations issued under that 
law. Individual records are identified and described in the proposed re- 
vision of part 191 at the point where the requirements underlying those 
records are found. 

Records supporting the information contained in any document re- 
quired for filing a drawback claim would have to be maintained by the 
claimant or by the responsible party (e.g., importer, exporter, posses- 
sor). If deficiencies are revealed in the underlying records on which a 
drawback claim is based, the payment of the claim would, of course, to 
this extent be adversely affected, notwithstanding that such records 
were generated and maintained by persons other than the claimant. Re- 
garding the retention period for records kept by parties other than the 
claimant, it is the responsibility of such parties to communicate with 
the claimant to determine when a related claim for drawback has been 
filed and paid by Customs. The retention period for certificates of deliv- 
ery begins upon their issuance (19 U.S.C. 1313(t)). In addition, the 
retention period for records generally, including that for certificates of 
delivery, ends 3 years after the date of payment of the related claim. Not- 
withstanding the recordkeeping retention requirements, claimants are 
urged to maintain records that support the claim until the liquidation 
of the drawback entry becomes final. Moreover, records not specifically 
subject to recordkeeping retention which are maintained by a claimant, 
and support a claim, ought to be maintained until the liquidation of the 
drawback entry becomes final. 


REDISTRIBUTION OF DRAWBACK WORKLOAD 


Customs may transfer drawback claims to a location other than 
where they were originally filed to ensure the timely and efficient proc- 
essing of the claims. This would occur primarily to evenly distribute the 
drawback claims or because an office has a particular expertise with a 
specific account or product. Customs believes that this is an internal 
Customs work management issue which does not require regulatory ac- 
tion. Therefore, the proposed regulations do not address this issue. 
However, Customs recognizes the public’s concerns over the possibility 
of lost documentation or delays in processing. Customs will develop 
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procedures to safeguard documents that are mailed and to monitor the 
time to process them. Customs believes that, until a fully-developed se- 
lectivity system and compliance program are operating, quicker, more 
efficient and more accurate processing of drawback claims will be the 
result of transferring claims among offices. If a claim is transferred for 
processing, the notice of liquidation of the associated drawback entry 
will remain the bulletin notice of liquidation posted at the port where 
the drawback claim was originally filed. 


LIQUIDATION OF DRAWBACK ENTRIES 


The committee reports of both the Senate and House commented on 
their expectation that Customs drawback regulations will take into ac- 
count the various time frames for recordkeeping, filing claims, amend- 
ments, and clarifications, and for auditing and liquidating drawback 
entries. Customs believes that these proposed regulations have ad- 
dressed many of the Committees’ concerns, specifically in proposed 
§§ 191.25, 191.26, 191.37, 191.51, 191.52, 191.53, 191.61, and 191.62. 
These proposed regulations do not, however, specify a time frame for 
liquidating drawback entries. This is because Customs believes that, 
absent statutory language such as the “deemed liquidated” language of 
19 U.S.C. 1504, it lacks the authority to specify a deadline after which 
the drawback entry is “deemed liquidated” as entered. 

Customs is aware of the Congressional and trade interest in shorten- 
ing the time between the filing of a drawback entry and the liquidation 
of that entry. Customs is pursuing the following actions in order to re- 
duce the time in which to liquidate drawback entries: 

1. Customs has established 11 new positions and filled vacancies in all 
8 drawback offices in order to bring them up to their designated staffing 
levels; 

2. Customs has developed and delivered standardized, national train- 
ing to all drawback specialists (not just the new specialists) in FYs ’95 
and ’96; 

3. Customs has developed automated tools (initially, diskette filings 
and ABI transmission of drawback claims) to more quickly identify, re- 
ject and return to filers claims that do not meet minimum filing stan- 
dards. 

4. Customs has developed and is improving a selectivity system in 
ACS which already has reduced the number of designated import en- 
tries that must be physically retrieved by the drawback office, prior to 
liquidation of related drawback entries. Enhancements to this system 
will eventually lead to virtual “instant liquidation” of those drawback 
entries not selected by the system for pre-liquidation scrutiny by the 
drawback specialists. 

5. Through the Drawback Compliance Program, and increased use of 
claimant interviews and visits for claimants not in the Drawback Com- 
pliance Program, Customs expects to inform drawback claimants of 
their responsibilities with respect to filing and supporting their claims 
as well as to learn about claimants’ drawback programs, recordkeeping, 
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and internal controls. In the past, when drawback specialists ques- 
tioned the claims, or sought evidence to support the claim, they often 
relied upon Regulatory Audit. With better staffing and training, as well 
as use of interviews with claimants, Customs expects that the number 
of referrals to Regulatory Audit will significantly decrease. 

6. In partnership with trade groups, Customs plans to use meetings, 
conferences, publications, satellite meetings and other forums, to edu- 
cate and to learn from claimants. 

7. The largest single reason for the delays in liquidating drawback en- 
tries is that the designated import entry has not been liquidated. 
Approximately 75% of entries withheld from liquidation are because of 
suspensions under the antidumping or countervailing duty laws; how- 
ever, antidumping and countervailing duties are not subject to draw- 
back. In recognition of this, Customs announced in the Federal Register 
on May 17, 1996, a pilot of the reconciliation process provided for in 19 
U.S.C. 1484(b) (as amended by § 637 of the NAFTA Implementation 
Act) for entry summaries suspended under the antidumping or coun- 
tervailing duty laws. The use of the reconciliation entry process will al- 
low for the liquidation of the ordinary duty on these entry summaries, 
thereby expediting the liquidation of the drawback entries referencing 
those import entries. 

Customs believes that these actions, taken together, will bring about 
faster liquidation of drawback entries, thereby addressing the Con- 
gress’s concerns. 


COMMENTS 


Customs has consulted extensively with the drawback community/ 
trade in formulating these proposed regulations. Three drafts of the 
proposed regulations were made available to the public through Cus- 
toms Automated Broker Interface (ABI) and the Customs Electronic 
Bulletin Board. Copies were also sent out to interested persons upon re- 
quest. Additionally, since January 1992, Customs met 42 times with 
various groups representing drawback claimants, exporters, brokers, 
attorneys, and consultants to explain and discuss its proposals. In the 
summer of 1995, the trade expressed its continuing dissatisfaction with 
the modifications Customs had made based upon comments to those 
earlier drafts. 

At the request of the American Association of Exporters and Import- 
ers, Customs agreed to continue these informal rulemaking consulta- 
tions with trade groups in a series of meetings. These meetings were a 
continuation of the previous informal consultations with the trade. 
They were not a negotiation, mediation or a formal rulemaking proce- 
dure as provided for in the Negotiated Rulemaking Act of 1990 (Public 
Law 101-648, codified at 5 U.S.C. 561 et seq.). Other groups that partici- 
pated in these meetings were the National Council on International 
Trade Development, the National Customs Brokers and Forwarders 
Association of America, and the American Petroleum Institute. The 
Customs participants represented the Trade Compliance program 
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managers at Headquarters, the Office of Regulations and Rulings, field 
drawback offices, and Regulatory Audit. In view of concerns regarding 
Customs obligations under the Chief Financial Officer Act of 1990 
(Public Law 101-576), representatives of the Treasury Inspector Gen- 
eral and the Customs Office of Financial Management also participa- 
ted. In addition, comments and recommendations from the public, the 
trade and Customs drawback offices were considered in this process. 

These proposed regulations are subject to the requirements of the Ad- 
ministrative Procedures Act (5 U.S.C. 553), which requires Customs to 
give notice and afford interested persons the opportunity to comment 
on the proposed rules. Therefore, before adopting this proposal, full 
consideration will be given to any written comments (preferably in 
triplicate) that are timely submitted to Customs. The comments sub- 
mitted will receive full consideration and only Customs staff will pre- 
pare the analysis of the comments submitted in response to this notice 
of proposed rulemaking. 

In view of Customs extensive consultation with groups of interested 
persons, Customs believes that a 60-day comment period is adequate for 
review and comment by all interested parties. Interested persons are 
encouraged to file their comments within the 60-day period. 

All such comments received from the public pursuant to this notice of 
proposed rulemaking will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, Trea- 
sury Department Regulations (31 CFR 1.4), and § 103.11(b), Customs 
Regulations (19 CFR 103.11(b)), during regular business days between 
the hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, 1099 
14th Street, NW., Suite 4000, Washington, D.C. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


The proposed rule would amend the Customs drawback regulations 
principally to reflect changes to the law occasioned by the Customs 
modernization portion of the NAFTA Implementation Act. The pro- 
posed rule also makes certain administrative changes to the existing 
regulations which are essentially intended to simplify and expedite the 
filing and processing of claims for the payment of drawback, and it gen- 
erally revises and rearranges these regulations to improve their edito- 
rial clarity. As such, under the Regulatory Flexibility Act (5 U.S.C. 601 et 
seq.), it is certified that the proposed rule would not have a significant 
economic impact on a substantial number of small entities. Thus, it is 
not subject to the requirements of 5 U.S.C. 603 or 604, nor would it re- 
sult in a “significant regulatory action” under E.O. 12866. 


PAPERWORK REDUCTION ACT 


The collection of information contained in this notice of proposed ru- 
lemaking has been submitted to the Office of Management and Budget 
for review in accordance with the Paperwork Reduction Act of 1995 (44 
U.S.C. 3507). 





U.S. CUSTOMS SERVICE 49 


An agency may not conduct or sponsor, and a person is not required to 
respond to a collection of information unless the collection of informa- 
tion displays a valid control number. 

The collection of information in this document is in §$§ 191.0- 
191.195. This information is necessary and will be used to enforce the 
requirements of the drawback law and protect the revenue. The likely 
respondents and/or recordkeepers are business and other for-profit in- 
stitutions. 

Estimated annual reporting and/or recordkeeping burden: 216,650 
hours. 

Estimated average annual burden per respondent/recordkeeper: one 
hour for Monday, Harmonized Tariff System numbers; 60 hours for 
Drawback Compliance Program Participants. 

Estimated number of respondents and/or recordkeepers: 7,000 

Estimated annual frequency of responses: on occasion. 

Comments on the collection of information should be sent to the Of- 
fice of Management and Budget, Attention: Desk Officer of the Depart- 
ment of the Treasury, Office of Information and Regulatory Affairs, 
Washington, D.C. 20503. A copy should also be sent to the Regulations 
Branch, Office of Regulations and Rulings, U.S. Customs Service, 1301 
Constitution Avenue, N.W., Washington, D.C. 20229. Comments should 
be submitted within the time frame that comments are due regarding 
the substance of the proposal. 

Comments are invited on: (a) whether the collection of information is 
necessary for the proper performance of the functions of the agency, in- 
cluding whether the information shall have practical utility; (b) the ac- 
curacy of the agency’s estimate of the burden of the collection of the 
information; (c) ways to enhance the quality, utility, and clarity of the 
information to be collected; and (d) ways to minimize the burden of the 
collection of information on respondents, including through the use of 
automated collection techniques or other forms of information technol- 
ogy. 


PARALLEL REFERENCE TABLE 


[This table shows the relation of sections in the proposed revision of 
part 191 to existing part 191.] 


Revised section Old section 


191.2(a) 191.2(p) 
191.2(b) 
191.2(c) 
191.2(d) 
191.2(e) 
191.2(b) 
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Revised section Old section 

191.2(g) 

191.2(h) 191.2() 

191.2() 191.2(a) 
191.2(1) 

191.2(k) 191.2(h) 

191.2(]) 191.2(g) 

191.2(m) New 

191.2(n) 191.2(1) 

191.2(0) 191.2(f) 

EE 5 a0 «Gas tepecke ds ees New 

191.2(q) 

191.2(r) 

191.2(s) 191.2(m) 

191.2(t) 191.2(n) 

191.2(u) 191.2(e) 

191.2(v) 191.2(0) 


191.7(a) 
191.7(b)(1) 191.42(a) 
191.7(b)(2) : 191.42(b) 
Mt 85a ca dain a eas 191.43 
191.7(d) 191.44 
191.21(a) 
191.21(c) 
191.8(c) 191.21(b) 
191.8(d) 191.21(d); 191.23(a) 
191.8(e) 191.23(b) 
191.8(f) 191.24 
191.8(g)(1) 191.25(a)&(b)(1) 
191.8(g)(2) 191.25(b)(2) 
191.8(g)(3) 191.25(c) 
191.8(h) 191.26 
191.21(a)(2); 191.34; 191.66(b), (f) 
191.9(a), first sentence New 
191.10(a) 191.65(a) 
191.10(b) 191.22(e) 
191.10(c)(1) 191.65(b) 
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Revised section Old section 


191.10(c)(2) 191.66(d) 
191.10(d) 191.5; 191.22(e) 
191.10(e) New 

191.10(f) 191.65(d) 


191.4(a)(11) 

191.22(c) 

191.4(a)(1) 
191.22(a) 191.4(a)(2) 
191.22(b) 191.32(c) 
191.22(c) 191.32(d) 
191.22(d) New 
191.22(e) 191.22(a)(5) & 191.33 
191.23(a)-(c) New 
191.23(d)(1) 191.22(a)(2) & 191.32(b) 
191.23(d)(2) 191.22(a)(1)(iv) 
191.24(a) 191.66(a) 
191.24(b) .. New 
191.24(c) 191.22(a)(4); 191.62(a)(2)@) 
191.24(d) New 
Be SS Aiwkas ca ketene 191.22(a)(1) 
191.25(a)(1) (iil) ' 191.22(a)(3) 
191.25(a)(2) 191.22(b) 
191.25(a)(3) 191.22(c) 
191.25(b) 191.32(a) 
191.25(c) 191.22(a)(2) & 191.32(b) 
191.25(d) 191.62(a)(2)(i1) 
191.25(e) 191.65(a)&(b) 
PRP OER Gieccc cee dicaae eases 191.62(c) 
191.25(g) 191.5 
191.26(a) 191.8(a); 191.22(a)(1)(v) 
191.26(b) 191.32(a) 
191.26(c) 191.23(c) 

New 
191.31(a) 191.4(a)(9); 191.141(a)(1) 
191.31(b) 191.8(b); 191.141(a)(2) 
191.31(c) 191.141(a)(3) 
191.32(a) 191.141(a)(10) 
191.32(b) 191.141(h) 
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Revised section 
191.32(c) 
191.32(d) 
191.32(e)&(f) 


ROR i i . 


191.34(b) 
191.34(c) 


191.37(a) 
191.37(b) 


191.51(a) 
191.51(b), (c) & (d) 
191.52(a) 
191.52(b) & (c) 


191.62(a) 
191.62(b) 


191.101 
191.102 
191.103 
191.104 
191.105 
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Old section 


191.141(h) 
New 


191.65(a); 191.141(b) & (e) 
New 

191.65(d) 

191.141(b) 


191.22(b) 
191.142(a)(1) 
191.142(b) 
191.142(a)(2) 
New 
191.62(a)&(b) 


191.73(a) 
191.73(b) 

191.7 
191.141(b)(2) (ai) 
191.72 





Revised section 
191.106 
191.111 
191.112 
191.121 
191.122 
191.123 
191.131 


TI ak nies 


191.133 
191.141 
191.142 
191.143 
191.144 
191.151 
191.151(a)(1) 
191.152 
191.153 
191.154 
191.155 
191.156 
191.157 
191.158 
191.159 
191.161 
191.162 
191.163 
191.164 
191.165 
191.166 
191.167 
191.168 
191.171 
191.172 
191.173 
191.174 
191.175 
191.176 
191.181 
191.182 
191.183 
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Old section 


191.92; 191.93 


191.101 
191.102 
191.103 
191.111 


Roan eee yes 191.112 


191.1138 
191.121 
191.122 
191.123 
191.124 
191.131 
191.8(c) 
191.132 
191.133 
191.134 
191.135 
191.136 
191.137 
191.138 
191.139 
191.151 
191.152 
191.153 
191.154 
191.155 
191.156 
191.157 
191.158 


191.161 
191.162 
191.163 
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Revised section 
191.184 
191.185 
191.186 
191.191 
191.192 
191.193 
191.194 
191.195 


Old section 


191.2(a) 
191.2(b) 
191.2(c) 
191.2(d) 
191.2(e) 
191.2(f) 
191.2(g) 
191.2(h) 
191.2(i) 
191.2(j) 
191.2(k) 
191.2(1) 


IOIEZU) oo6 ks 


191.2(n) 
191.2(0) 
191.2(p) 


191.4(a)(1) 
191.4(a)(2) 


191.4(a)(3)-(8) 


191.4(a)(9) 
191.4(a)(10) 
191.4(a)(11) 


191.4(a)(12)-(14) 


191.4(b) 


Old section 
191.164 
191.165 
191.166 
New 
New 
New 
New 
New 


PARALLEL REFERENCE TABLE 
[This table shows the relation between the sections in existing part 
191 to those in the proposed revision of part 191.] 


Revised section 


191.2(i) 
191.2(f) 
Deleted 


191.2(0) 
191.2(1) 
191.2(k) 
191.2(j) 
191.2(h) 
Deleted 
191.2(n) 


Coke Rcwadnhae 191.2(s) 


191.2(t) 
191.2(v) 
191.2(a) 


191.22(a) 
Deleted 
191.31(a) 
191.32(a) 
191.13 
Deleted 
Deleted 
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LS 


Old section Revised section 


191.10(d); 191.25(g); 191.37(a) 


191.8(a) 191.26(a) 

191.8(b) 191.31(b) 

191.8(c) 191.151(a)(1) 
191.62(a) 


191.21(a) 191.8(a) 
191.21(a)(1) Deleted 
191.21(a)(2) 191.9 
191.21(b) .... 191.8(c) 
191.21(c) 191.8(b) 
191.21(d) 191.8(d) 
191.21(e) Deleted 
191.22(a)(1) .. 191.25(a)(1) 
191.22(a)(1)(iv) 191.23(d)(2) 
191.22(a)(1)(v) .. 191.26(a) 
191.22(a)(2) 191.23(d)(1); 191.25(c) 
191.22(a)(3) 
191.22(a)(4) 191.24(c) 
191.22(a)(5) 191.22(e) 
191.22(b) 191.25(a)(2) 
191.22(c) 191.14 
191.22(d) Deleted 
191.22(e) 191.10(b) & (d) 
191.23(a) 191.8(d) 
191.23(b) 191.8(e) 
191.23(c) 191.26(c) 
191.23(d) Deleted 
191.8(f) 
191.25(a) 191.8(g)(1) 
191.25(b)(1) 191.8(g)(1) 
191.25(b)(2) 191.8(g)(2) 
191.25(c) 191.8(g)(3) 
191.8(h) 
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Old section Revised section 
Deleted 
191.32(a) 191.25(b) 
191.32(b) 191.25(c) 
191.32(c) 191.22(b) 
191.32(d) 191.22(c) 
191.22(e) 
191.9 
191.7(a) 
191.42(a) 191.7(b)(1) 
191.42(b 191.7(b)(2) 
191.7(c) 
191.7(d) 
Deleted 
191.72 
Deleted 


Deleted 

Deleted 

191.52(a) 
191.62(a) 191.51(a) 
191.62(a)(2)(ii) 191.25(d) 
191.62(b) 191.51(a) 
POIRG RE) cies dc Sinnsehcas » ASEZSS) 
191.62(d) . Deleted 

Deleted 

191.52(b) & (c) 
191.65(a) 191.10(a); 191.25(e) 
191.65(b) 191.10(c)(1); 191.25(e) 
191.65(c) Deleted 
191.65(d) 191.10(f); 191.34(c) 
191.66(a) 191.24(a) 
191.66(b) 191.9 
191.66(c) Deleted 
191.66(d) 191.10(c)(2) 
191.66(e) Deleted 
191.66(f) 191.9 

191.76 

191.81 





Old section 


191.73(a) 
191.73(b) 


191.102 
191.103 
191.111 
191.112 
191.113 
191.121 
191.122 
191.123 
191.124 
191.131 
191.132 
191.133 
191.134 
191.135 
191.136 
191.137 
191.138 
191.139 
191.141(a)(1) 
191.141(a)(2) 
191.141(a)(3) 
191.141(b) 
191.141(b)(2)(ii) 
191.141(c) 
191.141(d) 
191.141 (e) 
191.141(f) 
191.141(g) 
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Revised section 


191.101 
191.102 
191.103 
191.104 
191.105 
191.106 
191.111 
191.112 
191.121 
191.122 
191.123 
191.131 
191.132 
191.133 
191.141 
191.142 
191.143 
191.144 
191.151 
191.152 
191.153 
191.154 
191.155 
191.156 
191.157 
191.158 
191.159 
191.31(a) 
191.31(b) 
191.31(c) 
191.34(a) 


Deleted 
191.71 


191.51; 191.52 
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Old section Revised section 
191.141(h) 191.32(b) & (d) 
191.142(a)(1) 191.41 
191.142(a)(2) 191.43 
191.142(b) os EOLA? 
191.151 191.161 
191.152 2rz, MOE AO2 
191.153 191.163 
191.154 191.164 
191.155 191.165 
191.156 191.166 
191.157 191.167 
191.158 191.168 
191.161 191.181 
191.162 191.182 
191.163 191.183 
191.164 191.184 
191.165 .. 191.185 
191.166 191.186 


LIST OF SUBJECTS 
19 CFR Part 7 


Customs duties and inspection, Exports, Imports. 


19 CFR Part 10 


Alterations, Bonds, Customs duties and inspection, Exports, Im- 
ports, Preference programs, Repairs, Reporting and recordkeeping re- 
quirements, Trade agreements. 


19 CFR Part 145 
Customs duties and inspection, Imports, Postal Service. 


19 CFR Part 173 

Administrative practice and procedure, Customs duties and inspec- 
tion. 
19 CFR Part 174 


Administrative practice and procedure, Customs duties and inspec- 
tion, Reporting and recordkeeping requirements, Trade agreements. 


19 CFR Part 181 


Administrative practice and procedure, Canada, Customs duties and 
inspection, Exports, Imports, Mexico, Reporting and recordkeeping re- 
quirements, Trade agreements (North American Free Trade Agree- 
ment). 
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19 CFR Part 191 


Canada, Commerce, Customs duties and inspection, Drawback, Mex- 
ico, Reporting and recordkeeping requirements, Trade agreements. 


PROPOSED AMENDMENTS 


It is proposed to amend chapter I of title 19, Code of Federal Regula- 
tions (19 CFR chapter I), by amending parts 7, 10, 145, 173, 174, 181 
and 191 as set forth below. 


PART 7—CUSTOMS RELATIONS WITH INSULAR 
POSSESSIONS AND GUANTANAMO BAY NAVAL STATION 
1. The general authority for part 7 would be revised to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1623, 1624; 48 U.S.C. 1406i. 


2. It is proposed to amend § 7.1(a) by removing the reference to 
“$§ 191.85 and 191.86” where appearing therein, and by adding in 
place thereof, “§§ 191.105 and 191.106”. 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 


1. The general authority citation for part 10 would continue to read 
as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1821, 1481, 1484, 1498, 1508, 1623, 


1624, 3314; 


* * * * * * * 


2. It is proposed to amend § 10.38(f) by removing the reference to 
“§ 191.10” where appearing therein, and by adding in place thereof, 
“§ 191.61”. 


PART 145—MAIL IMPORTATIONS 
1. The general authority citation for part 145 would be revised to read 
as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1624; 


* * * * * *~ * 

2. It is proposed to amend § 145.72(e) by removing the reference to 
“§ 191.142” where appearing therein, and by adding in place thereof, 
“§ 191.42”. 

PART 173—ADMINISTRATIVE REVIEW IN GENERAL 

1. The general authority citation for part 173 would continue to read 
as follows: 

Authority: 19 U.S.C. 66, 1501, 1520, 1624. 


2. It is proposed to amend § 173.4 by adding a sentence at the end of 
paragraph (c) to read as follows: 
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§ 173.4 Correction of clerical error, mistake of fact, or 

inadvertence. 

+ * * * * * ~ 

(c) * * * The party requesting reliquidation under section 520(c)(1), 

Tariff Act of 1930, as amended (19 U.S.C. 1520(c)(1)) shall state, to the 
best of his knowledge, whether the entry for which correction is re- 
quested is the subject of a drawback claim, or whether the entry has 
been referenced on a certificate of delivery or certificate of manufacture 
and delivery so as to enable a party to make such entry the subject of 
drawback (see §§ 181.50(b) and 191.81(b) of this chapter). 


* * * * * * * 


PART 174—PROTESTS 


1. The general authority citation for part 174 would continue to read 
as follows: 


Authority: 19 U.S.C. 66, 1514, 1515, 1624. 


2. It is proposed to amend § 174.13 by adding a new paragraph (a)(9) 
to read as follows: 


§ 174.13 Contents of protest. 

(a) Contents, in general. * * * 

(9) A declaration, to the best of the protestant’s knowledge, as to 
whether the entry is the subject of drawback, or whether the entry has 
been referenced on a certificate of delivery or certificate of manufacture 
and delivery so as to enable a party to make such entry the subject of 
drawback (see §§ 181.50(b) and § 191.81(b) of this chapter). 


* * * * * * * 


PART 181—NORTH AMERICAN FREE TRADE AGREEMENT 


1. The general authority citation for part 181 would continue to read 
as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1624, 3314. 

2. It is proposed to amend § 181.44(d) by removing the reference to 
“§ 191.2(m)” where appearing therein, and by adding in place thereof, 
“§ 191.2(s)”. 

3. It is proposed to amend the “Example” in § 181.44(f) by removing 
the reference to “Customs Form 7575—A” where appearing therein, and 
by adding in its place, “Customs Form 331”. 

4. It is proposed to amend § 181.45(b)(2)(i) by removing the reference 
to “§ 191.141(e)” where appearing therein, and by adding in place 
thereof, “§ 191.14”. 

5. It is proposed to amend § 181.46(b) by removing the term “port(s)” 
and where appearing in the first sentence, and adding in place thereof, 
“drawback office(s)”. 


6. It is proposed to amend § 181.47(b)(2)(i)(C) by removing the words 
“Exporter’s” and “exporter’s” where appearing therein, and by adding 
in place thereof, “Export” and “export”, respectively. 
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7. It is proposed to amend § 181.47(b)(2)(ii)(A) by removing “Cus- 
toms Form 7539J”, and adding in place thereof, “Customs Form 331”. 

8. It is proposed to amend § 181.47(b)(2)(ii)(D) by removing the phra- 
se “The certificate of delivery portion of Customs Form 331” where ap- 
pearing therein, and adding in place thereof, “A certificate of delivery”. 

9. It is proposed to amend § 181.47(b)(2)(ii)(G) by revising the first 
two sentences to read: 

* *~ * * * * * 

(b) * * * 

(2) * * * 

oe *? 

(G) Evidence of exportation. Acceptable documentary evidence of ex- 
portation to Canada or Mexico shall include a bill of lading, air waybill, 
freight waybill, export ocean bill of lading, Canadian customs manifest, 
cargo manifest, or certified copies thereof, issued by the exporting carri- 
er. * * * 

10. It is proposed to amend § 181.47(b)(2)(iii)(A) by removing “Cus- 
toms Form 7539C” where appearing therein, and by adding in place 
thereof, “Customs Form 331”. 

11. It is proposed to amend § 181.47(b)(2)(v) by removing the refer- 
ence to “subpart L’ where appearing therein, and by adding in place 
thereof, “subpart N”. 

12. It is proposed to amend § 181.49 by removing the reference to 
“§ 191.5” where appearing therein, and by adding in place thereof, 
“§ 191.25(d)”. 

13. It is proposed to amend § 181.50(c) by removing the reference to 
“§ 191.72” where appearing therein, and by adding in place thereof, 
“191.92”. 


PART 191—DRAWBACK 


1. It is proposed to revise part 191 to read as follows: 


Scope. 
Claims filed under NAFTA. 


SUBPART A—GENERAL PROVISIONS 


Authority of the Commissioner of Customs. 

Definitions. 

Duties and fees subject or not subject to drawback. 
Merchandise in which a U.S. Government interest exists. 
Guantanamo Bay, insular possessions, trust territories. 
Authority to sign drawback documents. 

General manufacturing drawback ruling. 

Specific manufacturing drawback ruling. 

Agency. 

Certificate of delivery. 

Tradeoff. 

Claim filed under incorrect provision. 

Packaging materials. 

Identification of merchandise or articles by accounting method. 
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SUBPART B—MANUFACTURING DRAWBACK 
Sec. 
§ 191.21 Direct identification drawback. 
§ 191.22 Substitution drawback. 
§ 191.23 Methods of claiming drawback. 
§ 191.24 Certificate of manufacture and delivery. 
§ 191.25 Recordkeeping for manufacturing drawback 
§ 191.26 Time limitations. 
§ 191.27 Person entitled to claim drawback. 


SUBPART C—UNUSED MERCHANDISE DRAWBACK 
§ 191.31 Direct identification. 
§ 191.32 Substitution drawback. 
§ 191.33 Person entitled to claim drawback. 
§ 191.34 Certificate of delivery required. 
§ 191.35 Notice of intent to export; examination of merchandise 
§ 191.36 Failure to file notice of intent to export or destroy merchandise 
§ 191.37 Records. 


SUBPART D—REJECTED MERCHANDISE 
§ 191.41 Rejected merchandise drawback. 
§ 191.42 Procedure. 
§ 191.43 | Unused merchandise claim. 
§ 191.44 Destruction under Customs supervision 


SUBPART E—COMPLETION OF DRAWBACK CLAIMS 
§ 191.51 Completion of drawback claims. 
§ 191.52 Completing, perfecting or amending claims 
§ 191.53 Restructuring of claims. 


SUBPART F—VERIFICATION OF CLAIMS 
§ 191.61 Verification of drawback claims. 
§ 191.62  Falsification of drawback claims 


SUBPART G—EVIDENCE OF EXPORTATION AND DESTRUCTION 
§ 191.71 Drawback on articles destroyed under Customs supervision. 
§ 191.72 Alternative procedures for establishing exportation 
§ 191.73 Export summary procedure. 
§ 191.74 Certification of exportation by mail. 
§ 191.75 Exportation by the Government 
§ 191.76 Landing certificate. 


SUBPART H—LIQUIDATION AND PROTEST OF DRAWBACK ENTRIES 
§ 191.81 Liquidation. 
§ 191.82 Person entitled to claim drawback. 


§ 191.83 Person entitled to receive payment. 
§ 191.84 Protests. 


SUBPART I—PRIVILEGES 
§ 191.91 Waiver of notice of intent to export. 
§ 191.92 Accelerated payment. 
§ 191.93 Combined applications. 


SUBPART J—INTERNAL REVENUE TAX ON FLAVORING EXTRACTS AND MEDICINAL OR TOILET 
PREPARATIONS (INCLUDING PERFUMERY) MANUFACTURED FROM DOMESTIC TAX-PAID ALCOHOL 
§ 191.101 Drawback allowance. 
§ 191.102 Procedure. 
§ 191.103 Additional requirements. 
§ 191.104 Alcohol, Tobacco and Firearms certificates. 
§ 191.105 Liquidation. 
§ 191.106 Amount of drawback. 
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SUBPART K—SUPPLIES FOR CERTAIN VESSELS AND AIRCRAFT 
Sec. 
§ 191.111 Drawback allowance. 
§ 191.112 Procedure. 


SUBPART L—MEATS CURED WITH IMPORTED SALT 
§ 191.121 Drawback allowance 
§ 191.122 Procedure. 
§ 191.123 Refund of duties. 


SUBPART M—MATERIALS FOR CONSTRUCTION AND EQUIPMENT OF VESSELS AND 
AIRCRAFT BUILT FOR FOREIGN OWNERSHIP AND ACCOUNT 
91.131 Drawback allowance. 
91.132 Procedure. 
91.133 Explanation of terms 


SUBPART N—FOREIGN-BUILT JET AIRCRAFT ENGINES PROCESSED IN THE UNITED STATES 
§ 191.141 Drawback allowance 
191.142 Procedure. 


1 
1 


91.143 Drawback entry. 
91.144 Refund of duties. 


SUBPART O—MERCHANDISE EXPORTED FROM CONTINUOUS CUSTOMS CUSTODY 
Drawback allowance. 
Merchandise released from Customs custody. 
Continuous Customs custody. 
Filing the entry. 
Merchandise withdrawn from warehouse for exportation. 
Bill of lading. 
Landing certificates. 
Procedures. 
Amount of drawback. 


SUBPART P—DISTILLED SPIRITS, WINES, OR BEER WHICH ARE UNMERCHANTABLE OR 
Do NoT CONFORM TO SAMPLE OR SPECIFICATIONS 
§ 191.161 Refund of taxes. 
§ 191.162 Procedure. 
§ 191.163 Documentation. 
§ 191.164 Return to Customs custody. 
§ 191.165 No exportation by mail. 
§ 191.166 Destruction of merchandise 
§ 191.167 Liquidation. 
§ 191.168 Time limit for exportation or destruction 


SUBPART Q—SUBSTITUTION OF FINISHED PETROLEUM DERIVATIVES 
General; Drawback allowance. 

Definitions. 

Imported duty-paid derivatives (no manufacture). 

Derivatives manufactured under 19 U.S.C. 1313(a) or (b). 
Drawback claimant; maintenance of records. 

Procedures for claims filed under 19 U.S.C. 1313(p). 


SUBPART R—MERCHANDISE TRANSFERRED TO A 
FOREIGN TRADE ZONE FROM CUSTOMS CUSTODY 

§ 191.181 Drawback allowance. 

§ 191.182 Zone-restricted merchandise. 

§ 191.183 Articles manufactured or produced in the United States. 

§ 191.184 Merchandise transferred from continuous Customs custody. 

§ 191.185 Unused merchandise drawback and merchandise not conforming to sample or 
specification, shipped without consent of the consignee, or found to be defec- 
tive as of the time of importation. 

§ 191.186 Person entitled to claim drawback. 





64 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 5, JANUARY 29, 1997 


SUBPART S—DRAWBACK COMPLIANCE PROGRAM 


Sec. 

§ 191.191 Purpose. 

§ 191.192 Certification for compliance program. 

§ 191.193 Application procedure for compliance program. 

§ 191.194 Action on application to participate in compliance program. 

§ 191.195 Combined application for Certification in Drawback Compliance Program and 

Drawback Privileges. 

Appendix A to part 191—General Manufacturing Drawback Rulings 

Appendix B to part 191—Sample Formats for Applications for Specific Manufacturing 
Drawback Rulings 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 20, 

Harmonized Tariff Schedule of the United States), 1313, 1624. 

§ 191.62 also issued under 18 U.S.C. 550, 19 U.S.C. 15938a; 

§ 191.84 also issued under 19 U.S.C. 1514; 

§§ 191.111, 191.112 also issued under 19 U.S.C. 1309; 

§§ 191.151(a)(1), 191.153, 191.157, 191.159 also issued under 19 
U.S.C. 1557; 

§ 191.182-191.186 also issued under 19 U.S.C. 81c; 

§§ 191.191-191.195 also issued under 19 U.S.C. 1593a. 


§ 191.0 Scope. 


This part sets forth general provisions applicable to all drawback 
claims and specialized provisions applicable to specific types of draw- 
back claims. Additional drawback provisions relating to the North 
American Free Trade Agreement (NAFTA) are contained in subpart E 


of part 181 of this chapter. 


§ 191.0a Claims filed under NAFTA. 


Claims for drawback filed under the provisions of part 181 of this 
chapter shall be filed separately from claims filed under the provisions 
of this part. 


SUBPART A—GENERAL PROVISIONS 
§ 191.1 Authority of the Commissioner of Customs. 
Pursuant to Treasury Department Order No. 165, Revised (T.D. 
53654, 19 FR 7241), as amended, the Commissioner of Customs, with 


the approval of the Secretary of the Treasury, shall prescribe rules and 
regulations regarding drawback. 


§ 191.2 Definitions. 

For the purposes of this part: 

(a) Abstract. “Abstract” means the summary of the actual production 
records of the manufacturer. 

(b) Certificate of delivery. “Certificate of delivery” means Customs 
Form xxx summarizing information contained in original documents, 
establishing: 

(1) The delivery of imported merchandise, substituted merchandise 
under 19 U.S.C. 1313(j)(2), or drawback product, from one party (trans- 
feror) to another (transferee); and 
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(2) The assignment of drawback rights for the merchandise trans- 
ferred from the transferor to the transferee. 

(c) Certificate of manufacture and delivery. “Certificate of manufac- 
ture and delivery” means Customs Form xxx summarizing information 
contained in original documents, establishing the manufacture or pro- 
duction of articles under 19 U.S.C. 1313(a) or (b). A certificate of 
manufacture and delivery must contain the information, and has the ef- 
fect, set forth in § 191.24 of this part. 

(d) Act. “Act”, unless indicated otherwise, means the Tariff Act of 
1930, as amended. 

(e) Commercially interchangeable merchandise. “Commercially in- 
terchangeable merchandise” means merchandise which may be substi- 
tuted under the substitution unused merchandise drawback law, 
§ 318G)(2) of the Act, as amended (19 U.S.C. 1813G)(2)) (see 
§ 191.32(b)(2) of this part), or under the provision for the substitution 
of finished petroleum derivatives, § 313(p), as amended (19 U.S.C. 
1313(p)). 

(f) Designated merchandise. “Designated merchandise” means either 
eligible imported duty-paid merchandise or drawback products se- 
lected by the drawback claimant as the basis for a drawback claim un- 
der 19 U.S.C. 1313(b) or (j)(2), as applicable, or qualified articles 
selected by the claimant as the basis for drawback under 19 U.S.C. 
1313(p). 

(g) Destruction. “Destruction” means the complete destruction of ar- 
ticles or merchandise to the extent that they have no commercial value. 

(h) Direct identification drawback. “Direct identification drawback” 
means drawback authorized either under § 313(a) of the Act, as 
amended (19 U.S.C. 1313(a)), on imported merchandise used to 
manufacture or produce an article which is either exported or de- 
stroyed, or under § 313(j)(1) of the Act, as amended (19 U.S.C. 
1313(j)(1)), on imported merchandise exported, or destroyed under 
Customs supervision, without having been used in the United States 
(see also §§ 313(c), (e), (f), (g), (h), and (q)). 

(i) Drawback. “Drawback” means the refund or remission, in whole 
or in part, of a customs duty, fee or internal revenue tax which was im- 
posed on imported merchandise under Federal law because of its im- 
portation, and the refund of internal revenue taxes paid on domestic 
alcohol as prescribed in 19 U.S.C. 1313(d). 

(j) Drawback claim. “Drawback claim” means the drawback entry 
and related documents required by regulation which together consti- 
tute the request for drawback payment. 

(k) Drawback entry. “Drawback entry” means the document contain- 
ing a description of, and other required information concerning, the ex- 
ported or destroyed article on which drawback is claimed. Drawback 
entries are filed on Customs Form 331. 

(1) Drawback product. A “drawback product” means a product which 
is finished, partially finished or wholly manufactured in the United 





66 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 5, JANUARY 29, 1997 


States under the procedures in this part for manufacturing drawback. 
A drawback product may be exported, or destroyed under Customs su- 
pervision with a claim for drawback, or it may be used in the further 
manufacture of other drawback products by manufacturers or produc- 
ers operating under the procedures in this part for manufacturing 
drawback, in which case drawback would be claimed upon exportation 
or destruction of the ultimate product. Products manufactured or pro- 
duced from substituted merchandise (imported or domestic) also beco- 
me “drawback products” when applicable substitution provisions of 
the Act are met. For purposes of § 313(b) of the Act, as amended (19 
U.S.C. 1313(b)), drawback products may be designated as the basis for 
drawback or deemed to be substituted merchandise (see § 1313(b)). For 
a drawback product to be designated as the basis for drawback, the 
product must be associated with a certificate of manufacture and deliv- 
ery (see § 191.24 of this part). 

(m) Exportation. “Exportation” means the severance of goods from 
the mass of goods belonging to this country, with the intention of unit- 
ing them with the mass of goods belonging to some foreign country. An 
exportation may be deemed to have occurred when goods subject to 
drawback are admitted into a foreign trade zone in zone-restricted sta- 
tus, or are used as aircraft or vessel supplies in accordance with § 309(b) 
of the Act, as amended (19 U.S.C. 1309(b)). 

(n) Fungible merchandise or articles. “Fungible merchandise or ar- 
ticles” means merchandise or articles which for commercial purposes 
are identical and interchangeable in all situations. 

(0) General manufacturing drawback ruling. A “general manufactur- 
ing drawback ruling” means a description of a manufacturing or pro- 
duction operation for drawback and the regulatory requirements and 
interpretations applicable to that operation which is published in Ap- 
pendix A of this part. A manufacturer or producer whose operation is 
within this description may operate under a particular “general 
manufacturing drawback ruling” by submitting to the appropriate 
drawback office a letter of notification of intent to operate under the 
general ruling, in accordance with § 191.7, after which Customs issues a 
letter of acknowledgment. 

(p) Manufacture or production. “Manufacture or production” means: 

(1) A process, including, but not limited to, an assembly, by which 
merchandise is made into a new and different article having a distincti- 
ve “name, character or use”; or 

(2) A process, including, but not limited to, an assembly, by which 
merchandise is made fit for a particular use even though it does not 
meet the requirements of paragraph (p)(1) of this section. 

(q) Possession. “Possession”, for purposes of substitution unused 
merchandise drawback (19 U.S.C. 1313(j)(2)), means physical or opera- 
tional control of the merchandise, including ownership while in bail- 
ment, in leased facilities, in transit to, or in any other manner under the 
operational control of, the party claiming drawback. 
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(r) Relative value. “Relative value” means the value of a product di- 
vided by the total value of all products which are necessarily manufac- 
tured or produced concurrently in the same operation. Relative value is 
based on the market value, or other value approved by Customs, of each 
such product or by-product determined as of the time it is first sepa- 
rated in the manufacturing or production process. Market value is gen- 
erally measured by the selling price, not including any packaging, 
transportation, or other identifiable costs, which accrue after the prod- 
uct itself is processed. Drawback law requires the apportionment of 
drawback to each such product or by-product based on its relative value 
at the time of separation. 

(s) Substituted merchandise. “Substituted merchandise” means same 
kind and quality merchandise that may be substituted under the sub- 
stitution drawback provisions, either § 313(b) or 313(p) of the Act, as 
amended (19 U.S.C. 1313(b) or (p)). Under § 313(b), substituted mer- 
chandise is of the same kind and quality if it is capable of being used in- 
terchangeably in manufacture or production of exported or destroyed 
articles with no substantial change in the manufacturing or production 
process. Under § 313(p), as amended, an exported article and a qualified 
article are of the same kind and quality if they fall under the same 8-dig- 
it Harmonized Tariff Schedule of the United States (HTSUS) tariff clas- 
sification as enumerated in § 313(p)(3)(A)G)(D or (II), as amended, or 
are commercially interchangeable (see § 191.2(e)). Under § 313()(2), 
substituted merchandise means merchandise which is commercially in- 
terchangeable with the imported designated merchandise. 

(t) Schedule. A “schedule” means a document filed by a drawback 
claimant, under § 313(a) or (b), as amended (19 U.S.C. 1313(a) or (b)), 
showing the quantity of imported or substituted merchandise used in or 
appearing in each article exported or destroyed for drawback. 

(u) Specific manufacturing drawback ruling. A “specific manufactur- 
ing drawback ruling” means an application, in one of the formats pub- 
lished in Appendix B of this part, by a manufacturer or producer for a 
ruling on a specific manufacturing or production operation for draw- 
back, as described in the format used, together with a letter of approval 
issued by Customs Headquarters to the applicant in response to the ap- 
plication in accordance with § 191.8. Synopses of approved specific 
manufacturing drawback rulings are published in the Customs Bulle- 
tin with each synopsis being published under an identifying Treasury 
Decision. Specific manufacturing drawback rulings are subject to the 
provisions in part 177 of this chapter. 

(v) Verification. “Verification” means the examination of any and all 
records, maintained by the claimant, or any party involved in the draw- 
back process, which are required by the appropriate Customs officer to 
render a meaningful recommendation concerning the drawback claim- 
ant’s conformity to the law and regulations and the determination of 
supportability, correctness, and validity of the specific claim or groups 
of claims being verified. 
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§ 191.3 Duties and fees subject or not subject to drawback. 


(a) Duties subject to drawback include: 

(1) All ordinary Customs duties, including: 

(i) Duties paid on an entry, or withdrawal from warehouse, for con- 
sumption for which liquidation has become final; 

(ii) Estimated duties paid on an entry, or withdrawal from warehouse, 
for consumption, for which liquidation has not become final and for 
which the drawback claimant and any other party responsible for the 
payment of liquidated import duties have filed a written request and 
waiver under § 191.82(b) of this part; 

(iii) Voluntary tenders of the unpaid amount of lawful duties on an 
entry, or withdrawal from warehouse, for consumption, provided that 
the import entry, or withdrawal from warehouse, for consumption for 
which the voluntary tender was made is specifically identified in the 
voluntary tender and provided that liquidation of the drawback entry 
in which that specifically identified import entry, or withdrawal from 
warehouse, for consumption is designated has not become final and 
that the drawback claimant and any other party responsible for the 
payment of the voluntary tender have filed a written request and waiver 
under section 191.82(c) of this part; or 

(iv) Any payment of duty for an import entry, or withdrawal from 
warehouse, for consumption, such as payment of a demand for duties 
under 19 U.S.C. 1592(d), provided that the payment is specifically iden- 
tified as duty on a specifically identified import entry, or withdrawal 
from warehouse, for consumption the liquidation of which became final 
prior to such payment, and provided that liquidation of the drawback 
entry in which that specifically identified entry, or withdrawal from 
warehouse, for consumption is designated has not become final and 
that the drawback claimant and any other party responsible for the oth- 
er payments of duties have filed a written request and waiver under sec- 
tion 191.82(c) of this part; 

(2) Marking duties assessed under § 304(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1304(c)); and, 

(3) Internal revenue taxes which attach upon importation (see 
§ 101.1(i) of this chapter). 

(b) duties and fees not subject ot drawback include: 

(1) Harbor maintenance Fee (see § 24.24 of this chapter); 

(2) Merchandise processing fee (see § 24.23 of this chapter); and 

(3) Antidumping and countervailing duties on merchandise entered, 
or withdrawn from warehouse, for consumption on or after August 23, 
1988. 

(c) No drawback shall be allowed when the designated imported mer- 
chandise, or the substituted other merchandise (when applicable), con- 
sists of an agricultural product to which an over-quota rate of duty 
established under a tariff-rate quota is applicable, except that: 
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(1) Agricultural products as described in paragraph (c) of this section 
may be eligible for drawback under § 313(j)(1) of the Act, as amended 
(19 U.S.C. 1313(j)(1)); and 

(2) Tobacco otherwise meeting the description of agricultural prod- 
ucts in paragraph (c) of this section may also be eligible for drawback 
under § 313(a) of the Act, as amended (19 U.S.C. 1313(a)). 


§ 191.4 Merchandise in which a U.S. Government inierest 
exists. 

(a) Restricted meaning of Government. A U.S. Government instru- 
mentality operating with nonappropriated funds is considered a Gov- 
ernment entity within the meaning of this section. Surety on any 
drawback bond undertaken by these instrumentalities will not be re- 
quired. 

(b) Allowance of drawback. If the merchandise was sold to the U.S. 
Government, drawback shall be available only to the: 

(1) Department, branch, agency, or instrumentality of the U.S. Gov- 
ernment which purchased it; or 

(2) Supplier, or any of the parties specified in § 191.82 of this part, 
provided the claim is supported by documentation signed by a proper 
officer of the department, branch, agency, or instrumentality con- 
cerned certifying that the right to drawback was reserved by the suppli- 
er or other parties with the knowledge and consent of the department, 
branch, agency, or instrumentality. 


§ 191.5 Guantanamo Bay, insular possessions, trust ter- 
ritories. 


Guantanamo Bay Naval Station shall be considered foreign territory 
for drawback purposes and, accordingly, drawback may be permitted on 
articles shipped there. Under 19 U.S.C. 1313, drawback of Customs duty 
is not allowed on articles shipped to Puerto Rico, the U.S. Virgin Is- 
lands, American Samoa, Wake Island, Midway Islands, Kingman Reef, 
Guam, Canton Island, Enderbury Island, Johnston Island, or Palmyra 
Island. 


§ 191.6 Authority to sign drawback documents. 

(a) Documents listed in paragraph (b) of this section shall be signed 
only by one of the following: 

(1) The president, a vice-president, secretary, treasurer, or any other 
individual legally authorized to bind the corporation; 

(2) A full partner of a partnership; 

(3) The owner of a sole proprietorship; 

(4) Any employee of a business entity with a power of attorney; 

(5) An individual acting on his or her own behalf; or 

(6) A licensed Customs broker with a power of attorney. 

(b) The following documents require execution in accordance with 
paragraph (a) of this section: 

(1) Drawback entries; 

(2) Certificates of delivery; 
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(3) Certificates of manufacture and delivery; 

(4) Applications of manufacturers or producers for approval of specif- 
ic manufacturing drawback rulings, schedules, and supplemental 
schedules; 

(5) Letters of notification for general manufacturing drawback rul- 
ings; 

(6) Endorsements of exporters on bills of lading or evidence of ex- 
portation; and 

(7) Abstracts, schedules and extracts from monthly abstracts if not 
included as part of a drawback claim. 


§ 191.7 General manufacturing drawback ruling. 


(a) Purpose; eligibility. General manufacturing drawback rulings are 
designed to simplify drawback for certain common manufacturing op- 
erations but do not preclude or limit the use of applications for specific 
manufacturing drawback rulings (see § 191.8). A manufacturer or pro- 
ducer engaged in an operation that falls within a published general 
manufacturing drawback ruling may submit a letter of notification of 
intent to operate under that general ruling. Where a separately-incor- 
porated subsidiary of a parent corporation is engaged in manufacture 
or production for drawback, the subsidiary is the proper party to sub- 
mit the letter of notification, and cannot operate under a letter of notifi- 
cation submitted by the parent corporation. 

(b) Procedures. (1) Publication. General manufacturing drawback 
rulings are contained in Appendix A to this part. The Appendix will be 
updated when new general drawback rulings are issued (as Treasury 
Decisions) or existing general drawback rulings are revised. 

(2) Submission. Letters of notification of intent to operate under a 
general manufacturing drawback ruling shall be submitted in dupli- 
cate to any drawback office where drawback entries will be filed and li- 
quidated. If claims are to be filed at more than one drawback office, two 
additional copies of the letter of notification shall be filed for each addi- 
tional office and the drawback office with which the letter of notifica- 
tion is submitted shall forward the additional copies to such additional 
office(s). 

(3) Information required. Each manufacturer or producer submit- 
ting a letter of notification of intent to operate under a general 
manufacturing drawback ruling under this section must provide the 
following specific detailed information: 

(i) Name and address of producer or manufacturer (if the manufac- 
turer or producer is a separately-incorporated subsidiary of a corpora- 
tion, the subsidiary corporation must submit a letter of notification in 
its own name); 

(ii) In the case of a business entity, the names of the persons listed in 
§ 191.6(a)(1) through (5) who will sign drawback documents; 

(iii) Locations of the factories which will operate under the letter of 
notification; 
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(iv) Description of the merchandise and articles, unless specifically 
described in the letter of notification; 

(v) Basis of claim used for calculating drawback; and 

(vi) IRS (Internal Revenue Service) number of the manufacturer or 
producer. 

(c) Acknowledgment. The appropriate drawback office shall acknowl- 
edge in writing the receipt of the letter of notification of intent to oper- 
ate under the general manufacturing drawback ruling. 

(d) Duration. Acknowledged letters of notification under this section 
shall remain in effect under the same terms as provided for in § 191.8(h) 
for specific manufacturing drawback rulings. 


§ 191.8 Specific manufacturing drawback ruling. 


(a) Proper applicant. Unless operating under a general manufactur- 
ing drawback ruling (see § 191.7), each manufacturer or producer of ar- 
ticles intended to be claimed for drawback shall apply for a specific 
manufacturing drawback ruling. Where a separately-incorporated sub- 
sidiary of a parent corporation is engaged in manufacture or produc- 
tion for drawback, the subsidiary is the proper party to apply for a 
specific manufacturing drawback ruling, and cannot operate under any 
specific manufacturing drawback ruling approved in favor of the par- 
ent corporation. 

(b) Sample application. Sample formats for applications for specific 
manufacturing drawback rulings are contained in Appendix B to this 
part. 

(c) Content of application. The application of each manufacturer or 
producer shall include the following information as applicable: 

(1) Name and address of the applicant; 

(2) Internal Revenue Service (IRS) number of the applicant; 

(3) Description of the type of business in which engaged; 

(4) Description of the manufacturing or production process, which 
shows how the designated and substituted merchandise are used to 
make the article that is to be exported or destroyed; 

(5) In the case of a business entity, the names of persons listed in 
§ 191.6(a)(1) through (5) who will sign drawback documents; 

(6) Description of the imported merchandise including specifica- 
tions; 

(7) Description of the exported article; 

(8) Basis of claim for calculating manufacturing drawback; 

(9) Summary of the records kept to support claims for drawback; and 

(10) Identity and address of the recordkeeper if other than the claim- 
ant. 

(d) Submission. An application for a specific manufacturing draw- 
back ruling shall be submitted, in triplicate, to Customs Headquarters 
(Attention: Entry and Carrier Rulings Branch, Office of Regulations 
and Rulings). If drawback claims are to be filed under the ruling at more 
than one drawback office, two additional copies of the application shall 
be filed for each additional office. 
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(e) Review and action by Customs. Customs Headquarters shall re- 
view the application for a specific manufacturing drawback ruling. 

(1) Approval. If consistent with the drawback law and regulations, 
Customs Headquarters shall issue a letter of approval to the applicant 
and shall forward 2 copies of the application for the specific manufac- 
turing drawback ruling to the appropriate drawback office(s) with a 
copy of the letter of approval. Synopses of approved specific manufac- 
turing drawback rulings shall be published in the weekly Customs Bul- 
letin with each synopsis being published under an identifying Treasury 
Decision (T.D.). Each approved specific manufacturing drawback rul- 
ing shall be assigned a unique computer-generated manufacturing con- 
tract number which appears in the published synopsis and must be used 
when filing manufacturing drawback claims with Customs. 

(2) Disapproval. If not consistent with the drawback law and regula- 
tions, Customs Headquarters shall promptly inform the applicant that 
the application cannot be approved and shall specifically advise the ap- 
plicant why this is so. A disapproved application may be resubmitted 
with modifications and/or explanations addressing the reasons given 
for disapproval, or the disapproval may be appealed to Customs Head- 
quarters (Attention: Director, International Trade Compliance Divi- 
sion). 

(f) Schedules and supplemental schedules. When an application for a 
specific manufacturing drawback ruling states that drawback is to be 
based upon a schedule filed by the manufacturer or producer, the sched- 
ule will be reviewed by Customs Headquarters. The application may in- 
clude a request for authorization for the filing of supplemental 
schedules with the drawback office where claims are filed. 

(g) Procedure to modify a specific manufacturing drawback ruling. 
(1) Supplemental application. Except as provided for limited modifica- 
tions in paragraph (g)(2) of this section, a manufacturer or producer de- 
siring to modify an existing specific manufacturing drawback ruling 
shall submit a supplemental application for such a ruling in the form of 
the original application to Customs Headquarters (Attention: Entry 
and Carrier Rulings Branch, Office of Regulations and Rulings). Except 
as specifically provided in this section, such modifications (not includ- 
ing those provided for in paragraph (g)(2) of this section) shall be sub- 
ject to the procedures provided for in part 177 of this chapter. 

(2) Limited modifications. (i) A supplemental application for a specif- 
ic manufacturing drawback ruling shall be submitted to the drawback 
office(s) where claims are filed if the modifications are limited to: 

(A) The location of a factory, or the addition of one or more factories 
where the methods followed and records maintained are the same as 
those at another factory operating under the existing specific manufac- 
turing drawback ruling of the manufacturer or producer; 

(B) The succession of a sole proprietorship, partnership or corpora- 
tion to the operations of a manufacturer or producer; 

(C) A change in name of the manufacturer or producer; 
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(D) Achange in the persons who will sign drawback documents in the 
case of a business entity; or 

(E) Any combination of the foregoing changes. 

(ii) A limited modification, as provided for in this paragraph, shall 
contain only the modifications to be made, in addition to identifying the 
specific manufacturing drawback ruling and being signed by an autho- 
rized person (that is, such a modification need not be in the form of an 
original application, as under paragraph (g)(1) of this section). 

(h) Duration. Subject to part 177 of this chapter, an approval of a spe- 
cific manufacturing drawback ruling under this section shall remain in 
effect indefinitely unless: 

(1) No drawback claim or certificate of manufacture and delivery is 
filed under the ruling for a period of 5 years and notice of termination is 
published in the Customs Bulletin; or 

(2) The manufacturer or producer to whom approval of the ruling 
was issued files a request to terminate the ruling, in writing, with Cus- 
toms Headquarters. 


§ 191.9 Agency. 


(a) Applicability. The principal-agent procedures described in para- 
graphs (b) through (e) of this section are applicable only in substitution 
manufacturing drawback under 19 U.S.C. 1313(b). 

(b) General. An owner of the designated and substituted merchandise 
that is used to produce the exported articles may employ another person 
to do part, or all, of the work that transforms either the designated or 


substituted merchandise into articles for the purpose of 19 U.S.C. 
1313(b), or which accomplishes any of the other manufacture or pro- 
duction processes stated in § 191.2(p). The person who asserts that it is 
the manufacturer or producer under 19 U.S.C. 1313(b) must establish 
by its manufacturing records, the manufacturing records of its agent, or 
the manufacturing records of both parties, that the designated and sub- 
stituted merchandise were used in the manufacture or production of ar- 
ticles. 

(c) Requirements. (1) Contract. The manufacturer must establish 
that it is the principal in a contract between it and its agent who actual- 
ly does the work on either the designated or substituted merchandise 
for the principal. The contract must specify: 

(i) Terms of compensation to show that the relationship is an agency 
rather than a sale; 

(ii) How transfers of merchandise and articles will be recorded by the 
principal and its agent; 

(iii) The work to be performed on the merchandise by the agent for 
the principal; 

(iv) The degree of control that is to be exercised by the principal over 
the agent’s performance of work; 

(v) The party who is to bear the risk of loss on the merchandise while 
it is in the agent’s custody; and 

(vi) The period that the contract is in effect. 
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(2) Ownership of the merchandise by the principal. The records of the 
principal and/or the agent must establish that the principal had legal 
and equitable title to the merchandise before receipt by the agent. The 
right of the agent to assert a lien on the merchandise for work per- 
formed does not derogate the principal’s ownership interest for the pur- 
pose of 19 U.S.C. 1313(b). 

(3) Sales prohibited. The relationship between the principal and 
agent must not be that of a seller and buyer. If the parties’ records show 
that, with respect to the merchandise that is the subject of the principal- 
agent contract, the merchandise is sold to the agent by the principal, or 
the articles manufactured by the agent are sold to the principal by the 
agent, those records are inadequate to show compliance with the re- 
quirement in 19 U.S.C. 1313(b) that the principal was the manufacturer 
or producer of the articles. 

(d) Specific manufacturing drawback rulings; general manufactur- 
ing drawback rulings. (1) Owner. An owner who intends to show that it 
is the manufacturer or producer of articles under 19 U.S.C. 1313(b) 
through the work of an agent must state that intent in any application 
for a specific manufacturing drawback ruling filed under § 191.8. 

(2) Agent. Each agent operating under this section must have filed a 
letter of notification for the general manufacturing drawback ruling 
(see § 191.7), for an agent, covering the articles manufactured or pro- 
duced, or have obtained a specific manufacturing drawback ruling (see 
§ 191.8), as appropriate. 

(e) Certificate of manufacture and delivery; drawback entry. (1) Agent. 
Each agent manufacturer conducting operations under this section 
shall furnish the principal for whom such agent processed merchandise 
a certificate of manufacture and delivery applicable to the operation so 
conducted, relating to the substituted or designated merchandise, and 
identifying the owner of the articles for whom processing was conduc- 
ted. Certificates of Manufacture and Delivery issued to document the 
transfer of articles under this section do not assign the potential right to 
drawback to the person to whom such certificates are issued. 

(2) Principal. The principal for whom processing was conducted un- 
der this section shall complete and file a drawback entry on Customs 
Form 331 and attach to it the forms from its agents or agent, if necessary 
(see §§ 191.10(e) and 191.24(c) of this part). The principal shall not 
complete a certificate of delivery for merchandise which it transfers to 
its agent(s) under the procedures in this section. 


§ 191.10 Certificate of merchany. 


(a) Purpose; when required. A party who: imports and pays duty on 
imported merchandise; receives imported merchandise; in the case of 
19 U.S.C. 1313()(2), receives imported merchandise, commercially in- 
terchangeable merchandise, or any combination of imported and com- 
mercially interchangeable merchandise; or receives an article 
manufactured or produced under 19 U.S.C. 1313(a) and/or (b): may 
transfer such merchandise or manufactured article to another party. 
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The party shall record this transfer by preparing and issuing in favor of 
such other party a certificate of delivery, certified by the importer or 
other party through whose possession the merchandise or manufac- 
tured article passed (see paragraph (c) of this section). A certificate of 
delivery issued with respect to the delivered merchandise or article: 

(1) Documents the transfer of that merchandise or article; 

(2) Identifies such merchandise or article as being that to which a po- 
tential right to drawback has attached; and 

(3) Assigns such right to the transferee (see § 191.82 of this part). 

(b) Required information. The certificate of delivery must include the 
following information: 

(1) The party to whom the merchandise or articles are delivered; 

(2) Date of delivery; 
(3) Import entry number; 
) Quantity delivered; 
) Total duty paid on, or attributable to, the delivered merchandise; 
Date certificate was issued; 

(7) Date of importation; 

(8) Port where import entry filed; 

(9) Person from whom received; and 

(10) Description of the merchandise delivered, and if such merchan- 
dise is the designated imported merchandise or merchandise substi- 
tuted therefor under 19 U.S.C. 1313G)(2) or 1813(p), the HTSUS 
number with a minimum of 6 digits. (For designated imported mer- 
chandise, such HTSUS number shall be from the entry summary and 
other entry documentation for the merchandise unless the issuer of the 
certificate of delivery received the merchandise under another certifi- 
cate of delivery, in which case such HTSUS number shall be from the 
other certificate of delivery.) 

(c) Intermediate transfer. (1) Imported merchandise. If the imported 
merchandise was not delivered directly from the importer to the 
manufacturer, or from the importer to the exporter (or destroyer), each 
intermediate transfer of the imported merchandise shall be docu- 
mented by means of a certificate of delivery issued in favor of the receiv- 
ing party, and certified by the person through whose possession the 
merchandise passed. 

(2) Manufactured article. If the article manufactured or produced un- 
der 19 U.S.C. 1313(a) or (b) is not delivered directly from the manufac- 
turer to the exporter (or destroyer), each intermediate transfer of the 
article shall be documented by means of a certificate of delivery, issued 
in favor of the receiving party, and certified by the person through 
whose possession the article passed. 

(d) Retention period; supporting records. Records supporting the in- 
formation required on the certificate(s) of delivery, as listed in para- 
graph (b) of this section, must be retained by the issuing party for 3 
years from the date of payment of the related claim. 
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(e) Submission to Customs; certification. The certificate of delivery 
shall be retained by the drawback claimant and, if requested, submitted 
to Customs as part of the claim. If the certificate is requested by Cus- 
toms, but is not submitted as part of the claim, the drawback claim de- 
pendent on that certificate will be rejected (see § 191.52 of this part). 

(f) Warehouse transfer and withdrawals. The person in whose name 
merchandise is withdrawn from a bonded warehouse shall be consid- 
ered the importer for drawback purposes. No certificate of delivery is 
required covering prior transfers of merchandise while in a bonded 
warehouse. 


§ 191.11 Tradeoff. 


(a) Exchanged merchandise. To comply with §§ 191.21 and 191.22 of 
this part, the use of domestic merchandise taken in exchange for im- 
ported merchandise of the same kind and quality (as defined in 
§ 191.2(s) of this part for purposes of 19 U.S.C. 1313(b)) shall be treated 
as use of the imported merchandise if no certificate of delivery is issued 
covering the transfer of the imported merchandise. This provision shall 
be known as tradeoff and is authorized by § 313(k) of the Act, as 
amended (19 U.S.C. 1313(k)). 

(b) Requirements. Tradeoff must occur between two separate legal 
entities but it is not necessary that the entity exchanging the imported 
merchandise be the importer thereof. In addition, tradeoff must consist 
of a straight tradeoff of same kind and quality merchandise, with no 
additional payments of any type, including additional payment in kind. 

(c) Application. Each would-be user of tradeoff, except those operat- 
ing under an approved specific manufacturing drawback ruling cover- 
ing substitution, must apply to the Entry and Carrier Rulings Branch, 
Office of Regulations and Rulings, Customs Headquarters, for a deter- 
mination of whether the imported and domestic merchandise are of the 
same kind and quality. For those users manufacturing under substitu- 
tion drawback, this request should be contained in the drawback ap- 
plication. For those users manufacturing under direct identification 
drawback, the request should be made by a separate letter. 


§ 191.12 Claim filed under incorrect provision. 


A drawback claim filed pursuant to any provision of § 313 of the Act, 
as amended (19 U.S.C. 1313) may be deemed filed pursuant to any other 
provision thereof should the drawback office determine that drawback 
is not allowable under the provision as originally filed, but that it is al- 
lowable under such other provision. To be allowable under such other 


provision, the claim must meet each of the requirements of such other 
provision. 


§ 191.13 Packaging Materials. 


Drawback of duties is provided for in § 313(q) of the Act, as amended 
(19 U.S.C. 1313(q)), on imported packaging material when used to pack- 
age or repackage merchandise or articles exported or destroyed pur- 
suant to § 313(a), (b), (c), or G) of the Act, as amended (19 U.S.C. 1313(a), 
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(b), (c), or G)). Drawback is payable on the packaging material pursuant 
to the particular drawback provision to which the packaged goods 
themselves are subject. The drawback will be based on the duty, tax or 
fee paid on the importation of the packaging material. The packaging 
material must be separately identified on the claim. 


§ 191.14 Identification of merchandise or articles by account- 
ing method. 


(a) General. This section provides for the identification of merchan- 
dise or articles for drawback purposes by the use of accounting me- 
thods. This section applies to identification of merchandise or articles 
in inventory or storage, as well as identification of merchandise used in 
manufacture. This section is not applicable to situations in which the 
drawback law authorizes substitution (see 19 U.S.C. 1313(b), 
1313(j)(2), 1813(k), and 1313(p)). When substitution is authorized, 
merchandise or articles may be substituted without reference to this 
section, under the criteria and conditions specifically authorized in the 
statutory and regulatory provisions providing for the substitution. 
This section is not applicable to the identification of merchandise by ac- 
counting procedures for drawback under 19 U.S.C. 1313(j)(1) for ex- 
portations to Canada or Mexico under the NAFTA (see § 181.45(b)(2)). 

(b) Conditions and criteria for identification by accounting method. 
Manufacturers, producers, claimants, or other appropriate persons 
may identify for drawback purposes lots of merchandise or articles un- 
der this section, subject to each of the following conditions and criteria: 

(1) The lots of merchandise or articles to be so identified must be fun- 
gible (see § 191.2(n) of this part); 

(2) The person using the identification method must establish that 
inventory records (for example, material control records), prepared 
and used in the ordinary course of business, account for the lots of mer- 
chandise or articles to be identified as being received into and with- 
drawn from the same inventory. Even if merchandise or articles are 
received or withdrawn at different geographical locations, if such in- 
ventory records treat receipts or withdrawals as being from the same 
inventory, those inventory records may be used to identify the merchan- 
dise or articles under this section, subject to the conditions of this sec- 
tion. If any such inventory records (that is, inventory records prepared 
and used in the ordinary course of business) treat receipts and with- 
drawals as being from different inventories, those inventory records 
must be used and receipts into or withdrawals from the different inven- 
tories may not be accounted for together. If units of merchandise or ar- 
ticles can be specifically identified (for example, by serial number), the 
merchandise or articles must be specifically identified and may not be 
identified by accounting method, unless it is established that inventory 
records, prepared and used in the ordinary course of business, treat the 
merchandise or articles to be identified as being received into and with- 
drawn from the same inventory (subject to the above conditions); 
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(3) Unless otherwise provided in this section (see, for example, para- 
graph (c)(5) of this section) or specifically approved by Customs (by a 
binding ruling under part 177 of this chapter), all receipts (or inputs) 
into and all withdrawals from the inventory must be recorded in the ac- 
counting record; 

(4) The records which support any identification method under this 
section are subject to verification by Customs (see § 191.61 of this part). 
If Customs requests such verification, the person using the identifica- 
tion method must be able to demonstrate how, under generally accepted 
accounting procedures, the records which support the identification 
method used account for all merchandise or articles in, and all receipts 
into and withdrawals from, the inventory, and the drawback per unit 
for each receipt and withdrawal; and 

(5) Any accounting method which is used by a person for drawback 
purposes under this section must be used without variation with other 
methods for a period of at least one year, unless approval is given by Cus- 
toms for a shorter period. 

(c) Approved accounting methods. The following accounting methods 
are approved for use in the identification of merchandise or articles for 
drawback purposes under this section. 

(1) First-in, first-out (FIFO). The FIFO method is the method by 
which fungible merchandise or articles are identified on the basis of the 
first merchandise or articles received into the inventory. Under this 
method, withdrawals are from the oldest (first-in) merchandise or ar- 
ticles in the inventory at the time of withdrawal. 

(2) Last-in, first out (LIFO). The LIFO method is the method by 
which fungible merchandise or articles are identified on the basis of the 
last merchandise or articles received into the inventory. Under this 
method, withdrawals are from the newest (last-in) merchandise or ar- 
ticles in the inventory at the time of withdrawal. 

(3) Low-to-high. 

(i) General. The low-to-high method is the method by which fungible 
merchandise or articles are identified on the basis of the lowest draw- 
back amount per unit of the merchandise or articles received into the 
inventory. Merchandise or articles with no drawback attributable to 
them (for example, domestic merchandise or duty-free merchandise) 
must be accounted for and are treated as having the lowest drawback 
attributable to them. Under this method, withdrawals are from the 
merchandise or articles with the least amount of drawback attributable 
to them, then that with the next higher amount, and so forth. If the 
same amount of drawback is attributable to more than one lot of mer- 
chandise or articles, withdrawals are from the oldest (first-in) merchan- 
dise or articles among those lots with the same amount of drawback 
attributable. This method may be used without accounting for domestic 
withdrawals. Drawback requirements are applicable to withdrawn 
merchandise or articles as identified (for example, if the merchandise or 
articles identified were attributable to an import more than 5 years 





U.S. CUSTOMS SERVICE 79 


(more than 3 years for unused merchandise drawback) before the 
claimed export, no drawback could be granted). 

(ii) Use with inventory turn-over period. The low-to-high method may 
be used with an established inventory turn-over period, provided that: 

(A) Merchandise or articles identified for drawback purposes under 
this method are the merchandise or articles with the least amount of 
drawback attributable to them among the lots of merchandise or ar- 
ticles received into the inventory during the inventory turn-over period 
preceding the month in which the merchandise or articles identified 
were withdrawn; and 

(B) The person establishes the average turnover period, as described 
in this paragraph. For purposes of this section, average inventory turn- 
over period is based on the rate of withdrawal from inventory and rep- 
resents the time in which all of the merchandise or articles in the 
inventory at a given time must have been withdrawn. To establish an 
average of this time, at least 1 year, or three (3) turn-over periods (if in- 
ventory turns over less than 3 times per year), must be averaged. The 
inventory turn-over period must be that for the merchandise or articles 
to be identified, except that if the person using the method has more 
than one kind of merchandise or articles with different inventory turn- 
over periods, the longest average turn-over period established under 
this section may be used. This method may be used without accounting 
for domestic withdrawals. 

(iii) Examples. 

(A) If the inventory contained 100 units with no drawback attribut- 
able to them, 100 units with $1 drawback attributable per unit, 100 
units with $2 drawback attributable per unit, and the inventory turn- 
over method is not to be used, withdrawals would be identified as fol- 
lows: The first 100 units withdrawn would have no drawback 
attributable to them, the next 100 units withdrawn would have a draw- 
back attribution of $1 per unit, and the third 100 units withdrawn 
would have a drawback attribution of $2 per unit. If 50 units were first 
withdrawn for non-drawback purposes and the next 250 units were 
withdrawn for drawback purposes, the 250-unit withdrawal would con- 
sist of 100 units with no drawback attributable, 100 units with $1 draw- 
back attributable per unit, and 50 units with $2 drawback attributable 
per unit. 

(B) If the average turn-over period for the merchandise or articles 
identified is 3 months, the inventory turn-over method is used, and the 
withdrawal is any date in September, the merchandise or articles with 
the lowest drawback attribution received into inventory in June, July, 
and August would be that identified. 

(C) If the average turn-over period for the merchandise or articles 
identified is 3 months, the inventory turn-over method is used, the per- 
son using the identification method has more than one kind of mer- 
chandise or articles with different inventory turn-over periods the 
longest of which is 6 months, and the withdrawal is any date in Septem- 
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ber, the merchandise or articles with the lowest drawback attribution 
received into inventory in March, April, May, June, July, and August 
would be that identified. 

(4) Average. The average method is the method by which fungible 
merchandise or articles are identified on the basis of the calculation (by 
weighted averaging) of the amount of drawback that may be attributed 
to each unit of merchandise or articles in the inventory. A person pro- 
posing to use this method should obtain a ruling from Customs (see 19 
CFR part 177). 

(5) Inventory turn-over for limited purposes. A properly established 
average inventory turn-over period, as provided for in paragraph 
(c)(3)(ii)(B) of this section, may be used to determine: 

(i) The fact and date(s) of use in manufacture or producticn of the im- 
ported designated merchandise and other (substituted) merchandise 
(see 19 U.S.C. 1313(b)); or 

(ii) The fact and date(s) of manufacture or production of the finished 
articles (see 19 U.S.C. 1313(a) and (b)). 

(d) Approval of other accounting methods. 

(1) Persons proposing to use an accounting method for identification 
of merchandise or articles for drawback purposes which has not been 
previously approved for such use (see paragraph (c) of this section), or 
which includes modifications from the methods listed in paragraph (c) 
of this section, may seek approval by Customs of the proposed account- 
ing method under the provisions for obtaining an administrative ruling 
(see part 177 of this chapter). The conditions applied and the criteria 
used by Customs in approving such an alternative accounting method, 
or a modification of one of the approved accounting methods, will be the 
criteria in paragraph (b) of this section, as well as those in paragraph 
(d)(2) of this section. 

(2) In order for a proposed accounting method to be approved by Cus- 
toms for purposes of this section, it shall meet the following criteria: 

(i) For purposes of calculations of drawback, the proposed accounting 
method must be either revenue neutral or favorable to the Govern- 
ment; and 

(ii) The proposed accounting method should be: 

(A) Generally consistent with commercial accounting procedures, as 
applicable for purposes of drawback; 

(B) Consistent with inventory or material control records used in the 
ordinary course of business by the person proposing the method; and 

(C) Easily administered by both Customs and the person proposing 
the method. 


SUBPART B—MANUFACTURING DRAWBACK 
§ 191.21 Direct identification drawback. 

Section 313(a) of the Act, as amended (19 U.S.C. 1313(a)), provides for 
drawback upon the exportation, or destruction under Customs supervi- 
sion, of articles which are not used in the United States prior to their 
exportation or destruction, and which are manufactured or produced in 
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the United States wholly or in part with the use of particular imported, 
duty-paid merchandise. Where two or more products result, drawback 
shall be distributed among the products in accordance with their rela- 
tive value (see § 191.2(r)) at the time of separation. Merchandise may be 
identified for drawback purposes under 19 U.S.C. 1313(a) in the manner 
provided for and prescribed in § 191.14 of this part. 


§ 191.22 Substitution drawback. 


(a) General. If imported, duty-paid, merchandise and any other mer- 
chandise (whether imported or domestic) of the same kind and quality 
are used in the manufacture or production of articles within a period 
not to exceed 3 years from the receipt of the imported merchandise by 
the manufacturer or producer of the articles, then upon the exporta- 
tion, or destruction under Customs supervision, of any such articles, 
without their having been used in the United States prior to such ex- 
portation or destruction, drawback is provided for in § 313(b) of the 
Act, as amended (19 U.S.C. 1313(b)), even though none of the imported, 
duty-paid merchandise may have been used in the manufacture or pro- 
duction of the exported or destroyed articles. The amount of drawback 
allowable cannot exceed that which would have been allowable had the 
merchandise used therein been the imported, duty-paid merchandise. 

(b) Use by same manufacturer or producer at different factory. Duty- 
paid merchandise or drawback products used at one factory of a 
manufacturer or producer within 3 years after the date on which the 
material was received by the manufacturer or producer may be desig- 
nated as the basis for drawback on articles manufactured or produced 
in accordance with these regulations at other factories of the same 
manufacturer or producer. 

(c) Designation. A manufacturer or producer may designate any eligi- 
ble imported merchandise or drawback product which it has used in 
manufacture or production. 

(d) Designation by successor. (1) General rule. Upon compliance with 
the requirements in this section, a drawback successor as defined in 
paragraph (d)(2) of this section may designate merchandise or draw- 
back product used by a predecessor before the date of succession as the 
basis for drawback on articles manufactured or produced by the succes- 
sor after the date of succession. 

(2) Drawback successor. A “drawback successor” is a manufacturer or 
producer to whom another entity (predecessor) has transferred, by 
written agreement, merger, or corporate resolution: 

(i) All or substantially all of the rights, privileges, immunities, pow- 
ers, duties, and liabilities of the predecessor; or 

(ii) The assets and other business interests of a division, plant, or oth- 
er business unit of such predecessor, provided that the value of the 
transferred assets and interests (realty, personalty, and intangibles, ex- 
clusive of the drawback rights) exceeds the value of such drawback 
rights, whether vested or contingent. 

(3) Certifications and required evidence. 
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(i) Records of predecessor. The predecessor or successor must certify 
that the successor is in possession of the predecessor’s records which are 
necessary to establish the right to drawback under the law and regula- 
tions with respect to the merchandise or drawback product. 

(ii) Merchandise not otherwise designated. The predecessor or succes- 
sor must certify in an attachment to the claim, that the predecessor has 
not designated and will not designate, nor enable any other person to 
designate, such merchandise or product as the basis for drawback. 

(iii) Value of transferred property. In instances in which assets and 
other business interests of a division, plant, or other business unit of a 
predecessor are transferred, the predecessor or successor must specify, 
and maintain supporting records to establish, the value of the drawback 
rights and the value of all other transferred property. 

(iv) Review by Customs. The written agreement, merger, or corporate 
resolution, provided for in paragraph (d)(2) of this section, and the re- 
cords and evidence provided for in paragraph (d)(3)(i) through (iii) of 
this section, must be retained by the appropriate party(s) for 3 years 
from the date of payment of the related claim and are subject to review 
by Customs upon request. 

(e) By-products. (1) General. Where two or more products are pro- 
duced concurrently in a substitution manufacturing operation, draw- 
back shall be distributed to each product in accordance with its relative 
value (see § 191.2(r)) at the time of separation. 

(2) Claims covering a manufacturing period. Where the claim covers 


a manufacturing period rather than a manufacturing lot, the entire pe- 
riod covered by the claim is the time of separation of the products and 
the value per unit of product is the market value for the period (see 
§ 191.2(r) of this part). Manufacturing periods in excess of one month 
may not be used without specific approval of Customs. 

(3) Recordkeeping. Records shall be maintained showing the relative 
value of each product at the time of separation. 


§ 191.23 Methods of claiming drawback. 


(a) Used in. Drawback may be paid based on the amount of the im- 
ported or substituted merchandise used in the manufacture of the ex- 
ported article, where there is no waste or the waste is valueless or 
unrecoverable. This method must be used when byproducts also neces- 
sarily and concurrently result from the manufacturing process, and 
there is no valuable waste (see paragraph (c) of this section). 

(b) Appearing in. Drawback is allowable under this method based 
only on the amount of imported or substituted merchandise that ap- 
pears in (is contained in) the exported articles. This method may not be 
used if there are byproducts also necessarily and concurrently resulting 
from the manufacturing process. 

(c) Used in less valuable waste. Drawback is allowable under this 
method based on the quantity of merchandise or drawback products 
used to manufacture the exported or destroyed article, reduced by an 
amount equal to the quantity of this merchandise that the value of the 
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waste would replace. This method must be used when byproducts also 
necessarily and concurrently result from the manufacturing process, 
and there is valuable waste. 

(d) Recordkeeping. (1) Valuable waste. When the waste has a value 
and the drawback claim is not limited to the quantity of imported or 
substituted merchandise or drawback products appearing in the ex- 
ported or destroyed articles claimed for drawback, the manufacturer or 
producer shall keep records to show the market value of the merchan- 
dise or drawback products used in manufacture or production, as well 
as the market value of the resulting waste (see § 191.2(r) of this part). 

(2) If claim for waste is waived. If claim for waste is waived, only the 
“appearing in” basis may be used (see paragraph (b) of this section). 
Waste records need not be kept unless required to establish the quantity 
of imported duty-paid merchandise or drawback products appearing in 
the exported or destroyed articles claimed for drawback. 


§ 191.24 Certificate of manufacture and delivery. 


(a) When required. When the imported merchandise or drawback 
product undergoes some process of manufacture under a general 
manufacturing drawback ruling or a specific manufacturing drawback 
ruling, a certificate of manufacture and delivery shall be prepared and 
certified by the manufacturer. To assign drawback rights, see § 191.82 
of this part. 

(b) Information required on certificate. The following information 
shall be required on the certificate of manufacture and delivery execut- 
ed by the manufacturer or producer: 

(1) The quantity, kind and quality of imported, duty-paid merchan- 
dise or drawback product designated; 

(2) Import entry numbers, HTSUS number to at least the 6th digit 
(such HTSUS number shall be from the entry summary and other entry 
documentation for the imported, duty-paid merchandise unless the is- 
suer of the certificate of manufacture and delivery received the mer- 
chandise under another certificate (either of delivery or of manufacture 
and delivery), in which case such HTSUS number shall be from the oth- 
er certificate), and applicable duty amounts, if applicable; 

(3) Date received at factory, if applicable; 

(4) Date used in manufacture, if applicable; 

(5) Value at factory, if applicable; 

(6) Quantity of waste, if any, if applicable; 

(7) Market value of any waste, if applicable; 

(8) Total quantity and description of merchandise appearing in or 
used; 

(9) Total quantity and description of articles produced; 

(10) Date of manufacture or production of the articles; and 

(11) The quantity of articles transferred. 

(c) Filing of certificate. The certificate of manufacture and delivery 
shall be filed with the drawback claim it supports (unless previously 
filed) (see § 191.51 of this part). 
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(d) Effect of certificate. A certificate of manufacture and delivery is 
used to document the physical delivery of articles from the manufactur- 
er or producer to another party. A certificate of manufacture and deliv- 
ery issued with respect to articles identifies such articles as being those 
to which a potential right to drawback has attached. Unless it is explic- 
itly provided on the certificate of manufacture and delivery that poten- 
tial drawback rights are not transferred by such certificate (for 
example, in the case of a principal-agency relationship under this part 
(see § 191.9)), acertificate of manufacture and delivery assigns such po- 
tential rights to the transferee (see § 191.82 of this part). 


§ 191.25 Recordkeeping for manufacturing drawback. 


(a) Direct identification manufacturing. (1) Records required. Each 
manufacturer or producer under 19 U.S.C. 1313(a) shall keep records to 
allow the verifying Customs official to trace all articles manufactured 
or produced for exportation or destruction with drawback, from im- 
portation, through production, to exportation or destruction. To this 
end, these records shall specifically establish: 

(i) The date or inclusive dates of manufacture or production; 

(ii) The quantity and identity of the imported duty-paid merchandise 

or drawback products used in or appearing in (see § 191.23) the articles 
manufactured or produced; 
(iii) The quantity, if any, of the nondrawback merchandise used, when 
these records are necessary to determine the quantity of imported duty- 
paid merchandise or drawback product used in the manufacture or pro- 
duction of the exported or destroyed articles or appearing in them; 

(iv) The quantity and description of the articles manufactured or pro- 
duced; 

(v) The quantity of waste incurred, if applicable; and 

(vi) That the finished articles on which drawback is claimed were ex- 
ported or destroyed within 5 years after the importation of the duty- 
paid merchandise, without having been used in the United States prior 
to such exportation or destruction. (If the completed articles were com- 
mingled after manufacture, their identity may be maintained in the 
manner prescribed in § 191.14 of this part.) 

(2) Accounting. The merchandise and articles to be exported or de- 
stroyed shall be accounted for in a manner which will enable the 
manufacturer, producer, or claimant: 

(i) To determine, and the Customs official to verify, the applicable im- 
port entry, certificate of delivery, and/or certificate of manufacture and 
delivery associated with the claim; and 

(ii) To identify with respect to that import entry, certificate of deliv- 
ery, or certificate of manufacture and delivery, the imported duty-paid 
merchandise or drawback products used in manufacture or production. 

(b) Substitution manufacturing. The records of the manufacturer or 
producer of articles manufactured or produced in accordance with 19 
U.S.C. 1313(b) shall establish the facts in paragraph (a)(1)(i)—(vi) of this 
section, and: 
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(1) The quantity, identity, and specifications of the merchandise des- 
ignated (imported duty-paid, or drawback product); 

(2) The quantity, identity, and specifications of merchandise of the 
same kind and quality as the designated merchandise before its use to 
manufacture or produce (or appearance in) the exported articles; and 

(3) That, within 3 years after receiving the designated merchandise at 
its plant, the manufacturer or producer used it in manufacturing or 
production and that during the same 3-year period it manufactured or 
produced the exported or destroyed articles. 

(c) Valuable waste records. When waste has a value and the manufac- 
turer, producer, or claimant, has not limited the claims based on the 
quantity of imported or substituted merchandise appearing in the ar- 
ticles exported or destroyed, the manufacturer or producer shall keep 
records to show the market value of the merchandise used, as well as the 
quantity and market value of the waste incurred (see § 191.2(r) of this 
part). In such records, the quantity of merchandise identified or desig- 
nated for drawback, under 19 U.S.C. 1313(a) or 1313(b), respectively, 
shall be based on the quantity of merchandise actually used to manufac- 
ture or produce the exported or destroyed articles, reduced by the 
amount of merchandise which the value of the waste would replace. 

(d) Purchase of manufactured articles for exportation. Where the 
claimant purchases articles from the manufacturer and exports them, 
the claimant shall file the related certificate of manufacture and deliv- 
ery as part of the claim (see § 191.51(a)(1) of this part). 

(e) Delivery of imported merchandise to manufacturer. The claimant 
shall retain the certificate of delivery for any identified or designated 
import entry covering merchandise that was not imported by the 
manufacturer. 

(f) Multiple claimants. (1) General. Multiple claimants may file for 
drawback with respect to the same export (for example, a chemical is 
exported in a container, where the chemical and the container have 
been produced by different manufacturers under drawback condi- 
tions). 

(2) Procedures. (i) Submission of letter. Each drawback claimant shall 
file a separate letter, as part of the claim, describing the component ar- 
ticle on the export bill of lading to which each claim will relate. Each let- 
ter shall show the name of the claimant and bear a statement that the 
claim shall be limited to its respective component article. The exporter 
shall endorse the letters, as required, to show the respective interests of 
the claimants. 

(ii) Blanket Waivers and Assignments of Drawback Rights. Exporters 
may waive and assign their drawback rights for all, or any portion, of 
their exportations with respect to a particular commodity for a given 
period to a drawback claimant. 

(iii) Use of export summary procedure. If the parties elect to use the 
export summary procedure, each drawback claimant shall complete a 
chronological summary of exports for the respective component prod- 
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uct to which each claim will relate. Each claimant shall identify in the 
chronological summary the name of the other claimant(s) and the com- 
ponent product for which each will independently claim drawback. The 
exporter shall endorse the summaries, as required, to show the respec- 
tive interests of the claimants. The claimant shall have on file and make 
available to Customs upon request, the endorsement from the exporter 
assigning the right to claim drawback. 

(g) Retention of records. All records required to be kept by the 
manufacturer, producer, or claimant with respect to drawback claims, 
and records kept by others to complement the records of the manufac- 
turer, producer, or claimant shall be retained for 3 years after the date of 
payment of the related claims. 


§ 191.26 Time limitations. 


(a) Direct identification manufacturing. Drawback shall be allowed 
on imported merchandise used to manufacture or produce articles that 
are exported or destroyed under Customs supervision within 5 years af- 
ter importation of the merchandise identified to support the claim. 

(b) Substitution manufacturing. Drawback shall be allowed on the 
imported merchandise if the following conditions are met: 

(1) The designated merchandise is used in manufacture or produc- 
tion within 3 years after receipt by the manufacturer or producer at its 
factory; 

(2) Within the 3-year period described in paragraph (b)(1) of this sec- 
tion, the exported or destroyed articles, or drawback products, were 
manufactured or produced; and 

(3) The completed articles must be exported or destroyed under Cus- 
toms supervision within 5 years of the date of importation of the desig- 
nated merchandise. 

(c) Drawback claims filed before specific or general manufacturing 
drawback ruling approved or acknowledged. Drawback claims may be 
filed before the letter of notification of intent to operate under a general 
manufacturing drawback ruling covering the claims is acknowledged 
(§ 191.7), or before the specific manufacturing drawback ruling cover- 
ing the claims is approved (§ 191.8), but no drawback shall be paid until 
such acknowledgement or approval, as appropriate. 


§ 191.27 Person entitled to claim drawback. 


The exporter (or destroyer) shall be entitled to claim drawback, un- 
less the exporter (or destroyer), by means of a certification, assigns the 
right to claim drawback to the manufacturer, producer, importer, or in- 
termediate party. Such certification shall also affirm that the exporter 
(or destroyer) has not and will not itself claim drawback or assign the 
right to claim drawback on the particular exportation or destruction to 
any other party. Drawback is paid to the claimant, who may be the 
manufacturer, producer, intermediate party, importer, or exporter (de- 
stroyer). 
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SUBPART C—UNUSED MERCHANDISE DRAWBACK 
§ 191.31 Direct identification. 


(a) General. Section 1313(j)(1) of the Act, as amended (19 U.S.C. 
1318()(1)), provides for drawback upon the exportation or destruction 
under Customs supervision of imported merchandise upon which was 
paid any duty, tax, or fee imposed under Federal law because of its im- 
portation, if the merchandise has not been used within the United 
States before such exportation or destruction. 

(b) Time of exportation or destruction. Drawback shall be allowed on 
imported merchandise if, before the close of the 3-year period beginning 
on the date of importation, the merchandise is exported from the 
United States or destroyed under Customs supervision. 

(c) Use. In general, for purposes of this section, merchandise is “used” 
when it is employed to perform the function for which it was intended 
(for example, shoes worn as footwear have been “used”). The perform- 
ing of any operation or combination of operations, not amounting to 
manufacture or production under the provisions of the manufacturing 
drawback law, on the imported merchandise is not a use of that mer- 
chandise for purposes of this section. 


§ 191.32 Substitution drawback. 


(a) General. Section 313(j)(2) of the Act, as amended (19 U.S.C. 
1313()(2)), provides for drawback on merchandise which is commer- 
cially interchangeable with imported merchandise if the commercially 
interchangeable merchandise is exported, or destroyed under Customs 
supervision, within 3 years after the importation of the imported mer- 
chandise, and before such exportation or destruction, the commercially 
interchangeable merchandise is not used in the United States (see para- 
graph (e) of this section) and is in the possession of the party claiming 
drawback. 

(b) Requirements. (1) The claimant must have possessed the substi- 
tuted merchandise that was exported or destroyed, as provided in para- 
graph (d)(1) of this section; 

(2) The substituted merchandise must be commercially interchange- 
able with the imported merchandise that is designated for drawback; 
and 

(3) The substituted merchandise exported or destroyed must not 
have been used in the United States before its exportation or destruc- 
tion (see paragraph (e) of this section). 

(c) Determination of commercial interchangeability. In determining 
commercial interchangeability, factors to be considered include, but are 
not limited to, Governmental and recognized industrial standards, part 
numbers, tariff classification and value. This determination can be ob- 
tained in one of three ways: 

(1) A formal ruling from the Entry can Carrier Rulings Branch, Of- 
fice of Regulations and Rulings; 

(2) A nonbinding predetermination request sent directly to the ap- 
propriate drawback office; or 
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(3) Asubmission of all the required documentation necessary to make 
a commercial interchangeability determination with each individual 
drawback claim filed. 

(d) Time limitations. For substitution unused merchandise draw- 
back: 

(1) The claimant must have had possession of the exported or de- 
stroyed merchandise at some time during the 3-year period following 
the date of importation of the imported designated merchandise; and 

(2) The merchandise to be exported or destroyed to qualify for draw- 
back must be exported, or destroyed under Customs supervision, before 
the close of the 3-year period beginning on the date of importation of the 
imported designated merchandise. 

(e) Use. In general, for purposes of this section, merchandise is “used” 
when it is employed to perform the function for which it was intended 
(for example, shoes worn as footwear have been “used”). The perform- 
ing of any operation or combination of operations, not amounting to 
manufacture or production under the provisions of the manufacturing 
drawback law, on the commercially interchangeable substituted mer- 
chandise is not a use of that merchandise for purposes of this section. 

(f) Designation by successor. (1) General rule. Upon compliance with 
the requirements of this section, a drawback successor as defined in 
paragraph (f)(2) of this section may designate either of the following as 
the basis for drawback on merchandise possessed by the successor after 
the date of succession: 

(i) Imported merchandise which the predecessor, before the date of 
succession, imported; or 

(ii) Imported and/or commercially interchangeable merchandise 
which was transferred to the predecessor and for which the predecessor 
received, before the date of succession, a certificate of delivery from the 
person who imported and paid duty on the imported merchandise. 

(2) Drawback successor. A “drawback successor” is an entity to which 
another entity (predecessor) has transferred, by written agreement, 
merger, or corporate resolution: 

(i) All or substantially all of the rights, privileges, immunities, pow- 
ers, duties, and liabilities of the predecessor; or 

(ii) The assets and other business interests of a division, plant, or oth- 
er business unit of such predecessor, provided that the value of the 
transferred assets and interests (realty, personalty, and intangibles, ex- 
clusive of the drawback rights) exceeds the value of such drawback 
rights, whether vested or contingent. 

(3) Certification and required evidence. 

(i) Records of predecessor. The predecessor or successor must certify 
in an attachment to the drawback claim that the successor is in posses- 
sion of the predecessor’s records which are necessary to establish the 
right to drawback under the law and regulations with respect to the im- 
ported and/or commercially interchangeable merchandise. 
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(ii) Merchandise not otherwise designated. The predecessor or succes- 
sor must certify in an attachment to the drawback claim, that the prede- 
cessor has not and will not designate, nor enable any other person to 
designate, the imported and/or commercially interchangeable mer- 
chandise as the basis for drawback. 

(iii) Value of transferred property. In instances in which assets and 
other business interests of a division, plant, or other business unit of a 
predecessor are transferred, the predecessor or successor must specify, 
and maintain supporting records to establish, the value of the drawback 
rights and the value of all other transferred property. 

(iv) Review by Customs. The written agreement, merger, or corporate 
resolution, provided for in paragraph (f)(2) of this section, and the re- 
cords and evidence provided for in paragraph (f)(3)(i) through (iii) of 
this section, must be retained by the appropriate party(ies) for 3 years 
from the date of payment of the related claim and are subject to review 
by Customs upon request. 


§ 191.33 Person entitled to claim drawback. 


(a) Direct identification. (1) Under 19 U.S.C. 1313(j)(1), the exporter 
(or destroyer) shall be entitled to claim drawback. 

(2) The exporter or destroyer may waive the right to claim drawback 
and assign such right to the importer or any intermediate party. A draw- 
back claimant under 19 U.S.C. 1313()(1) other than the exporter or de- 
stroyer shall secure and retain a certification signed by the exporter or 
destroyer that such party waived the right to claim drawback, and did 
not and will not authorize any other party to claim the exportation or 
destruction for drawback (see § 191.82 of this part). The claimant shall 
file such certification as part of the drawback claim. 

(b) Substitution. (1) Under 19 U.S.C. 1313()(2), the following parties 
may claim drawback: 

(i) In situations where the exporter or destroyer of the substituted 
merchandise is also the importer of the imported merchandise, that 
party shall be entitled to claim drawback. 

(ii) In situations where the exporter or destroyer receives from the 
person who imported and paid the duty on the imported merchandise a 
certificate of delivery documenting the transfer of imported merchan- 
dise, commercially interchangeable merchandise, or any combination 
of imported and commercially interchangeable merchandise, and ex- 
ports such transferred merchandise, that exporter shall be entitled to 
claim drawback. (Any such transferred merchandise, regardless of its 
origin, will be treated as imported merchandise for purposes of draw- 
back under § 1313()(2), and any retained merchandise will be treated 
as domestic merchandise.) 

(iii) In situations where the transferred merchandise described in 
paragraph (b)(1)(ii) of this section is the subject of further transfer(s), 
such transfer(s) shall be documented by certificate(s) of delivery, and 
the exporter or destroyer shall be entitled to claim drawback. 
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(2) The exporter or destroyer may waive the right to claim drawback 
and assign such right to the importer or to any intermediate party, pro- 
vided that the claimant had possession of the substituted merchandise 
prior to its exportation or destruction. A drawback claimant under 19 
U.S.C. 1313(j)(2) other than the exporter or destroyer shall secure and 
retain a certification signed by the exporter or destroyer that such party 
waived the right to claim drawback, and did not and will not authorize 
any other party to claim the exportation or destruction for drawback 
(see § 191.82 of this part). The claimant shall file such certification as 
part of the drawback claim. 


§ 191.34 Certificate of delivery required. 

(a) Direct identification; purpose; when required. If the exported or 
destroyed merchandise claimed for drawback under 19 U.S.C. 
1313(j)(1) was not imported by the exporter or destroyer, the drawback 
claimant must have a properly executed certificate of delivery prepared 
by the importer and each intermediate party. Each such transfer of the 
merchandise must be documented by its own certificate of delivery. 

(1) Completion. The certificate of delivery shall be completed as pro- 
vided in § 191.10 of this part. Each party must also certify on the certifi- 
cate of delivery that the party did not use the exported or destroyed 
merchandise (see § 191.31(c) of this part). 

(2) Retention. The drawback claimant shall retain the certificate for 
submission to Customs as part of the claim, if requested (see 
§ 191.51(a)(2) of this part). 

(b) Substitution. For purposes of substitution unused merchandise 
drawback, 19 U.S.C. 1313(j)(2), if the importer transfers to another 
party imported, duty-paid merchandise, commercially interchangeable 
merchandise, or any combination thereof, the importer shall prepare 
and issue in favor of such party a certificate of delivery covering the 
transferred merchandise. The certificate of delivery must expressly 
state that it is prepared pursuant to 19 U.S.C. 1313(j)(2). Merchandise 
so transferred for which drawback is allowed under 19 U.S.C. 1313(j)(2) 
may not be designated as imported merchandise for the purpose of 
manufacturing drawback. Certificates of delivery under this paragraph 
are subject to the provisions for completion and retention of certificates 
of delivery in paragraphs (a)(1) and (a)(2) of this section. 

(c) Warehouse transfer and withdrawals. The person in whose name 
merchandise is withdrawn from a bonded warehouse shall be consid- 
ered the importer for drawback purposes. No certificate of delivery need 
be prepared covering prior transfers of merchandise while in a bonded 
warehouse, because such transfers will be recorded in the warehouse 
entry (see § 144.22 of this chapter). 


§ 191.35 Notice of intent to export; examination of merchan- 
dise. 


(a) Notice. A notice of intent to export merchandise which may be the 
subject of an unused merchandise drawback claim (19 U.S.C. 1313(j)) 
must be provided to the Customs Service to give Customs the opportu- 
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nity to examine the merchandise. The claimant, or the exporter, must 
file at the port of intended examination a Notice of Intent to Export/De- 
stroy on Customs Form xxx at least 2 working days prior to the date of 
intended exportation unless Customs approves another filing period or 
the claimant has been granted a waiver of prior notice (see § 191.91 of 
this part). 

(b) Required Information. The notice shall certify that the merchan- 
dise has not been used in the United States before exportation. In addi- 
tion, the notice shall provide the bill of lading number, if known, the 
name and telephone number of a contact person, and the location of the 
merchandise should Customs decide to examine the merchandise. 

(c) Decision to examine or to waive examination. Within two (2) work- 
ing days after receipt of the Notice of Intent to Export/Destroy (see 
paragraph (a) of this section), Customs will notify the party designated 
on the Notice of Customs decision to either examine the merchandise to 
be exported, or to waive examination. If Customs timely notifies the 
designated party, in writing, of its decision to examine the merchandise 
(see paragraph (d) of this section), but the merchandise is exported 
without having been presented to Customs for examination, any draw- 
back claim, or part thereof, based on the Notice of Intent to Export/De- 
stroy, shall be denied. If Customs notifies the designated party, in 
writing, of its decision to waive examination of the merchandise, or, if 
timely notification of a decision by Customs to examine or to waive ex- 
amination is absent, the merchandise may be exported without delay. 

(d) Time and place of examination. If Customs gives timely notice of 
its decision to examine the export merchandise, the merchandise to be 
examined shall be promptly presented to Customs. Customs shall ex- 
amine the merchandise within five (5) working days after presentation 
of the merchandise. The merchandise may be exported without ex- 
amination if Customs fails to timely examine the merchandise after 
presentation to Customs. If the examination is completed at a port oth- 
er than the port of actual exportation, the merchandise shall be trans- 
ported in-bond to the port of exportation. 

(e) Extent of examination. The appropriate Customs office may per- 
mit release of merchandise without examination, or may examine rou- 
tinely (to the extent determined to be necessary) the items exported. 


§ 191.36 Failure to file Notice of Intent to Export or Destroy 
merchandise. 


(a) General; application. Merchandise which has been exported with- 
out complying with the requirements of § 191.35(a) or § 191.91 of this 
part may be eligible for unused merchandise drawback under 19 U.S.C. 
1313) subject to the following conditions: 

(1) Application. The claimant must file a written application with the 
drawback office where the drawback claims will be filed. Such applica- 
tion shall include the following: 

(i) Required information. 

(A) Name, address, and identification number of applicant; 
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(B) Name, address, and identification number of exporter(s), if appli- 
cant is not the exporter; 

(C) Export period covered by this application; 

(D) Commodity/product lines of imported and exported merchandise 
covered in this application; 

(E) The origin of the above merchandise; 

(F) Estimated number of export transactions covered in this applica- 
tion; 

(G) The port(s) of exportation; 

(H) Estimated dollar value of potential drawback to be covered in this 
application; and 

(I) The relationship between the parties involved in the import and 
export transactions; 

(ii) Written declarations regarding: 

(A) The reason(s) that Customs was not notified of the intent to ex- 
port; and 

(B) Whether the applicant, to the best of its knowledge, will have fu- 
ture exportations on which unused merchandise drawback might be 
claimed; and 

(iii) A certification that the following documentary evidence will be 
made available for Customs review upon request: 

(A) For the purpose of establishing that the imported merchandise 
was not used in the United States (for purposes of drawback under 19 
U.S.C. 1313(j)(1)) or that the exported merchandise was not used in the 
United States and was commercially interchangeable with the im- 
ported merchandise (for purposes of drawback under 19 U.S.C. 
1313()(2)): 

(1) Business records prepared in the ordinary course of business; 

(2) Laboratory records prepared in the ordinary course of business; 
and 

(3) Iventory records prepared in the ordinary course of business trac- 
ing all relevant movements and storage of the imported merchandise, 
substituted merchandise, and/or exported merchandise; and 

(B) Evidence establishing compliance with all other applicable draw- 
back requirements. 

(2) One-Time Use. The procedure provided for in this section may be 
used by a claimant only once, unless good cause is shown (for example, 
successorship). 

(3) Claims filed pending disposition of application. Drawback claims 
may be filed under this section pending disposition of the application. 
However, those drawback claims will not be processed or paid until the 
application is approved by Customs. 

(b) Customs action. In order for Customs to evaluate the application 
under this section, Customs may request, and the applicant shall pro- 
vide, any of the information listed in paragraph (a)(1)(iii)(A)(1) 
through (3) of this section. In making its decision to approve or deny the 
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application under this section, Customs will consider factors such as, 
but not limited to, the following: 

(1) Information provided by the claimant in the written application; 

(2) Any of the information listed in paragraph (a)(1)(iii)(A)(1) 
through (3) of this section and requested by Customs under this para- 
graph; and 

(3) The applicant’s prior record with Customs. 

(c) Time for Customs action. Customs will notify the applicant in 
writing within 90 days of its decision to approve or deny the application, 
or of Customs inability to approve, deny or act on the application. 

(d) Appeal of denial of application. If Customs denies the application, 
the applicant may file a written appeal with the drawback office which 
issued the denial, provided that the applicant files this appeal within 30 
days of the denial date of the application. If Customs denies this initial 
appeal, the applicant may file a further written appeal with Customs 
Headquarters, provided that the applicant files this further appeal 
within 30 days of the denial date of the initial appeal. Customs may ex- 
tend the 30 day period for appeal to the drawback office or to Customs 
Headquarters, for good cause, if the applicant applies in writing for 
such extension within the appropriate 30 day period above. 

(e) Future intent to export unused merchandise. If an applicant states 
it will have future exportations on which unused merchandise draw- 
back may be claimed (see paragraph (a)(1)(ii)(B) of this section), the ap- 
plicant will be informed of the procedures for waiver of prior notice (see 
§ 191.91 of this part). If the applicant seeks waiver of prior notice under 
§ 191.91, any documentation submitted to Customs to comply with this 
section will be included in the request under § 191.91. An applicant 
which states that it will have future exportations on which unused mer- 
chandise drawback may be claimed (see paragraph (a)(1)(ii)(B) of this 
section) and which does not obtain waiver of prior notice shall notify 
Customs of its intent to export prior to each such exportation, in accor- 
dance with § 191.35. 


§ 191.37 Records. 


(a) Maintained by claimant; by others. All records which are necessary 
to be maintained by the claimant under this part with respect to draw- 
back claims, and records kept by others to complement the records of 
the claimant, which are essential to establish compliance with the legal 
requirements of 19 U.S.C. 1313(Q)(1) or (j)(2), as applicable, and this 
part, shall be retained for 3 years after payment of such claims. 

(b) Accounting for the merchandise. Merchandise subject to draw- 
back under 19 U.S.C. 1313G)(1) and (j)(2) shall be accounted for in a 
manner which will enable the claimant: 

(1) To determine, and Customs to verify, the applicable import entry 
or certificate of delivery; 

(2) To determine, and Customs to verify, the applicable exportation; 
and 
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(3) To identify with respect to the import entry or certificate of deliv- 
ery, the imported duty-paid merchandise. 


SUBPART D—REJECTED MERCHANDISE 
§ 191.41 Rejected merchandise drawback. 


Section 313(c) of the Act, as amended (19 U.S.C. 1313(c)), provides for 
drawback upon the exportation or destruction under Customs supervi- 
sion of imported merchandise which has been entered, or withdrawn 
from warehouse, for consumption, duty-paid; and which does not con- 
form to sample or specifications; has been shipped without the consent 
of the consignee; or has been determined to be defective as of the time of 
importation. The claimant must show by evidence satisfactory to Cus- 
toms that the exported or destroyed merchandise was defective at the 
time of importation, or was not in accordance with sample or specifica— 
tions, or was shipped without the consent of the consignee. 


§ 191.42 Procedure. 


(a) Return to Customs custody. The claimant must return the mer- 
chandise to Customs custody within 3 years after the date the merchan- 
dise was originally released from Customs custody. Drawback will be 
denied on merchandise returned to Customs custody after the statutory 
3-year time period or exported without return to Customs custody. 

(b) Required documentation. The claimant shall submit documenta- 
tion to the drawback office as part of the drawback claim to establish 
that the merchandise did not conform to sample or specification, was 
shipped without the consent of the consignee, or was defective as of the 
time of importation. If the claimant was not the importer, the claimant 
must: 

(1) Submit a statement signed by the importer and every other per- 
son, other than the ultimate purchaser, that owned the goods that no 
other claim for drawback was made on the goods by any other person; 
and 

(2) Certify that records are available to support the statement re- 
quired in paragraph (b)(1) of this section. 

(c) Notice. A notice of intent to export or destroy merchandise which 
may be the subject of a rejected merchandise drawback claim (19 U.S.C. 
1313(c)) must be provided to the Customs Service to give Customs the 
opportunity to examine the merchandise. The claimant, or the export- 
er, must file at the port of intended redelivery to Customs custody a No- 
tice of Intent to Export/Destroy on Customs Form xxx at least 5 
working days prior to the date of intended return to Customs custody. 
Waiver of prior notice for exportations under 19 U.S.C. 1313() (see 
§ 191.91 of this part) is inapplicable to exportations under 19 U.S.C. 
1313(c). 

(d) Required Information. The notice shall provide the bill of lading 
number, if known, the name and telephone number of a contact person, 
and the location of the merchandise. 
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(e) Decision to waive examination. Within two (2) working days after 
receipt of the Notice of Intent to Export/Destroy (see paragraph (c) of 
this section), Customs will notify the party designated on the Notice of 
Customs decision to either examine the merchandise to be exported, or 
to waive examination. If Customs timely notifies the designated party, 
in writing, of its decision to examine the merchandise (see paragraph (f) 
of this section), but the merchandise is exported without having been 
presented to Customs for such examination, any drawback claim, or 
part thereof, based on the Notice of Intent to Export/Destroy, shall be 
denied. If Customs notifies the designated party, in writing, of its deci- 
sion to waive examination of the merchandise, or, if timely notification 
of a decision by Customs to examine or to waive examination is absent, 
the merchandise may be exported without delay and shall be deemed to 
have been returned to Customs custody. 

(f) Time and place of examination. If Customs gives timely notice of 
its decision to examine the export merchandise, the merchandise to be 
examined shall be promptly presented to Customs. Customs shall ex- 
amine the merchandise within five (5) working days after presentation 
of the merchandise. The merchandise may be exported without ex- 
amination if Customs fails to timely examine the merchandise after 
presentation to Customs, and in such case the merchandise shall be 
deemed to have been returned to Customs custody. If the examination is 
completed at a port other than the port of actual exportation, the mer- 
chandise shall be transported in-bond to the port of exportation. 

(g) Extent of examination. The appropriate Customs office may per- 
mit release of merchandise without examination, or may examine, to 
the extent determined to be necessary, the items exported. 

(h) Drawback claim. When filing the drawback claim, the drawback 
claimant must correctly calculate the amount of drawback due (see 
§ 191.51(b) of this part). The procedures for restructuring a claim (see 
§ 191.53 of this part) shall apply to rejected merchandise drawback if 
the claimant has an ongoing export program which qualifies for this 
type of drawback. 

(i) Exportation. The claimant shall export the merchandise under 
Customs supervision and shall provide documentary evidence of ex- 
portation. The claimant may establish exportation by mail as set out in 
§ 191.74 of this part. 


§ 191.43 Unused merchandise claim. 


Rejected merchandise may be the subject of an unused merchandise 
drawback claim under 19 U.S.C. 1313(j)(1), in accordance with subpart 
C of this part, to the extent that the merchandise qualifies therefor. 


§ 191.44 Destruction under Customs supervision. 


A claimant may destroy merchandise and obtain rejected merchan- 
dise drawback by complying with the procedures set forth in § 191.71(a) 
of this part relating to destruction. 
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SUBPART E—COMPLETION OF DRAWBACK CLAIMS 
§ 191.51 Completion of drawback claims. 


(a) General. (1) Complete claim. Unless otherwise specified, a com- 
plete drawback claim under this part shall consist of the drawback 
entry on Customs Form 331, applicable certificate(s) of manufacture 
and delivery, applicable Notice(s) of Intent to Export or Destroy, appli- 
cable import entry number(s), coding sheet unless the data is filed elec- 
tronically, and evidence of exportation or destruction under subpart G 
of this part. 

(2) Certificates. Additionally, the associated certificate(s) of delivery 
must be in the possession of the claimant at the time of the filing of the 
claim. Any required certificate(s) of manufacture and delivery, if not 
previously filed with Customs, must be filed with the claim. Previously 
filed certificates of manufacture and delivery, if required, shall be refer- 
enced in the claim. 

(b) Drawback due. Drawback claimants are required to correctly cal- 
culate the amount of drawback due. The amount of drawback requested 
on the drawback entry is generally to be 99 percent of the import duties 
eligible for drawback. (For example, if $1,000 in import duties are eligi- 
ble for drawback less 1 percent ($10), the amount claimed on the draw- 
back entry should be for $990. Claims exceeding 99 percent will not be 
paid until the calculations have been corrected by the claimant.) Claims 
for less than 99 percent will be paid as filed, unless the claimant amends 
the claim in accordance with § 191.52(c). 

(c) HTSUS number(s) or Schedule B commodity number(s) of imports 
and exports. Drawback claimants are required to provide, on all draw- 
back claims they submit, the Harmonized Tariff Schedule of the United 
States (HTSUS) number(s) for the designated imported merchandise 
and the HTSUS number(s) or the Schedule B commodity number(s) for 
the exported articles or articles. For imports, HTSUS numbers shall be 
provided from the entry summary(s) and other entry documentation, 
when the claimant is the importer of record, or from the certificate of 
delivery and/or the certificate of manufacture and delivery, otherwise. 
For exports, the HTSUS number(s) or Schedule B commodity num- 
ber(s) shall be from the Shipper’s Export Declaration(s)(SEDs), when 
required. If no SED is required (see, e.g., 15 CFR 30.58), the claimant 
shall provide the Schedule B commodity number(s) or HTSUS num- 
ber(s) that the exporter would have set forth on the SED, but for the ex- 
emption from the requirement for an SED. Manufacturing drawback 
claimants filing drawback claims based on certificate(s) of manufacture 
and delivery filed with the claims or previously filed with Customs (see 
paragraph (a) of this section), may meet this requirement with the 
HTSUS number(s) on such certificate(s). The HTSUS number will be 
stated to at least 6 digits. 

(d) Place of filing. For manufacturing drawback, the claimant shall 
file the drawback claim with the drawback office listed, as appropriate, 
in the general manufacturing drawback ruling or the specific manufac- 
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turing drawback ruling (see §§ 191.7 and 191.8 of this part). For other 
kinds of drawback, the claimant shall file the claim with any drawback 
office. 


§ 191.52 Completing, perfecting or amending claims. 


(a) Completing the claim. (1) Upon review of a drawback claim, if the 
claim is determined to be incomplete (see § 191.51(a)(1)), the claim will 
be rejected and Customs will notify the filer. The filer shall then have 
the opportunity to complete the claim subject to the requirement for fil- 
ing a complete claim within 3 years (see paragraph (a)(2) of this sec- 
tion). 

(2) A completed drawback claim, with all required documents, shall 
be filed within 3 years after the date of exportation or destruction of the 
articles which are the subject of the claim. No extension will be granted 
unless the claimant establishes that the Customs Service was responsi- 
ble for the untimely filing (see 19 U.S.C. 1313(r)(1)). The only exception 
is for landing certificates under § 191.76 of this part. 

(b) Perfecting the claim; additional evidence required. If Customs de- 
termines that the claim is complete according to the requirements of 
§ 191.51(a)(1), but that additional evidence or information is required, 
Customs will notify the filer. The claimant shall furnish, or have the ap- 
propriate party furnish, the evidence or information requested within 
30 days of the date of notification by Customs. Customs may extend this 
30 day period for good cause if the claimant files a written request for 
such extension within the 30 day period. The evidence or information 
required under this paragraph may be filed more than 3 years after the 
date of exportation or destruction of the articles which are the subject of 
the claim. Such additional evidence or information may include, but is 
not limited to: 

(1) Acopy of the export bill of lading which shall show that the articles 
were shipped by the person filing the drawback entry, or a letter of en- 
dorsement from the party in whose name the articles were shipped 
which shall be attached to such bill of lading, showing that the party fil- 
ing the entry is authorized to claim drawback and receive payment (the 
claimant shall have on file and make available to Customs upon re- 
quest, the endorsement from the exporter assigning the right to claim 
drawback); 

(2) Acopy of the import entry and invoice annotated for the merchan- 
dise identified or designated; and 

(3) A copy of the export invoice annotated to indicate the items on 
which drawback is being claimed. 

(c) Amending the claim; supplemental filing. Amendments to claims 
for which the drawback entries have not been liquidated must be made 
within three (3) years after the date of exportation or destruction of the 
articles which are the subject of the drawback claim. Liquidated draw- 
back entries may not be amended; however, they may be protested as 
provided for in § 191.84 of this part and part 174 of this chapter. 
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§ 191.53 Restructuring of claims. 


(a) General. Customs may require claimants to restructure their 
drawback claims in such a manner as to foster Customs administrative 
efficiency. In making this determination, Customs will consider the fol- 
lowing factors: 

(1) The number of transactions of the claimant (imports and ex- 
ports); 

(2) The value of the claims; 

(3) The frequency of claims; 

(4) The product or products being claimed; and 

(5) For 19 U.S.C. 1313(a) and 1313(b) claims, the provisions, as appli- 
cable, of the general manufacturing drawback ruling or the specific 
manufacturing drawback ruling. 

(b) Exemption from restructuring; criteria. In order to be exempt 
from a restructuring, a claimant must demonstrate an inability or im- 
practicability in restructuring its claims as required by Customs and 
must provide a mutually acceptable alternative. Criteria used in such 
determination will include a demonstration by the claimant of one or 
more of the following: 

(1) Complexities caused by multiple commodities or the applicable 
general manufacturing drawback ruling or the specific manufacturing 
drawback ruling; 

(2) Variable and conflicting manufacturing and inventory periods 
(for example, financial, accounting and manufacturing records main- 
tained are significantly different); 

(3) Complexities caused by multiple manufacturing locations; 

(4) Complexities caused by difficulty in adjusting accounting and in- 
ventory records (for example, records maintained—financial or ac- 
counting—are significantly different); and/or 

(5) Complexities caused by significantly different methods of opera- 
tion. 


SUBPART F—VERIFICATION OF CLAIMS 


§ 191.61 Verification of drawback claims. 


(a) Authority. (1) Drawback office. All claims shall be subject to verifi- 
cation by the port director where the claim is filed. 

(2) Two or more locations. The port director selecting the claim for 
verification may forward copies of the claim and, as applicable, letters 
of notification and acknowledgement for the general manufacturing 
drawback ruling or application for, and letter of approval of, a specific 
manufacturing drawback ruling, and request for verification, to other 
drawback offices when deemed necessary. 

(b) Method. The verifying office shall verify the accuracy of the re- 
lated general manufacturing drawback ruling or specific manufactur- 
ing drawback ruling and the selected drawback claims. Verification 


may include an examination of all records relating to the transac- 
tion(s). 
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(c) Liquidation. When a claim has been selected for verification, liqui- 
dation will be postponed only on the drawback entries for those claims 
selected for verification. Postponement will continue in effect until the 
verification has been completed and the appropriate port director is- 
sues a report. In the event that a substantial error is revealed during the 
verification, Customs may postpone liquidation of all related product 
line claims, or, in Customs discretion, all claims for that claimant. 


§ 191.62 Falsification of drawback claims. 


(a) Criminal penalty. Any person who knowingly and willfully files 
any false or fraudulent entry or claim for the payment of drawback 
upon the exportation of merchandise or knowingly or willfully makes 
or files any false document for the purpose of securing the payment to 
himself or others of any drawback on the exportation of merchandise 
greater than that legally due, shall be subject to the criminal provisions 
of 18 U.S.C. 550, 1001 or any other appropriate criminal sanctions. 

(b) Civil penalty. Any person who seeks, induces or affects the pay- 
ment of drawback, by fraud or negligence, or attempts to do so, is sub- 
ject to civil penalties, as provided under 19 U.S.C. 1593a. A fraudulent 
violation is subject to a maximum administration penalty of 3 times the 
total actual or potential loss of revenue. Repetitive negligent violations 
are subject to a maximum penalty equal to the actual or potential loss of 
revenue. 


SUBPART G—EVIDENCE OF EXPORTATION AND DESTRUCTION 


§ 191.71 Drawback on articles destroyed under Customs 
supervision. 

(a) Procedure. At least 7 working days before the intended date of de- 
struction of merchandise or articles upon which drawback is intended 
to be claimed, a Notice of Intent to Export/Destroy on Customs Form 
xxx shall be filed by the claimant with the Customs port where the de- 
struction is to take place, giving notification of the date and specific 
location where the destruction is to occur. Within 4 working days, Cus- 
toms shall advise the filer of its determination to witness or not to wit- 
ness the destruction. If the filer of the notice is not so notified within 4 
working days, the merchandise may be destroyed without delay and will 
be deemed to have been destroyed under Customs supervision. Unless 
Customs determines to witness the destruction, the destruction of the 
articles following timely notification on Customs Form xxx shall be 
deemed to have occurred under Customs supervision. If Customs at- 
tends the destruction, it must certify the Notice of Intent to Export/De- 
stroy. 

(b) Evidence of destruction. When Customs declines the opportunity 
to attend the destruction, the claimant must submit evidence that de- 
struction took place in accordance with the approved Notice of Intent to 
Export/Destroy. The evidence must be issued by a disinterested third 
party (for example, a landfill operator). The type of evidence depends on 
the method and place of destruction, but must establish that the mer- 
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chandise was, in fact, destroyed within the meaning of “destruction” in 
§ 191.2(g) (i.e., that no articles of commercial value remained after de- 
struction). 

(c) Completion of drawback entry. After destruction, the claimant and, 
if applicable, the Customs official witnessing the destruction shall certi- 
fy on an attachment to Customs Form 331 the time and place of destruc- 
tion. 


§ 191.72 Alternative procedures for establishing exportation. 


Exportation of articles for drawback purposes shall be established by 
complying with one of the procedures provided for in this section (in 
addition to providing prior notice of intent to export (see §§ 191.35, 
191.36, 191.42, and 191.91 of this part)). Supporting documentary evi- 
dence shall establish fully the time and fact of exportation and the iden- 
tity of the exporter. The alternative procedures for establishing 
exportation outlined by this section are: 

(a) Actual evidence of exportation consisting of documentary evi- 
dence, such as the original bill of lading, air waybill, freight waybill, Ca- 
nadian Customs manifest, and/or cargo manifest, or certified copies 
thereof, issued by the exporting carrier; 

(b) Export summary (§ 191.73); 

(c) Certified export invoice for mail shipments (§ 191.74); 

(d) Notice of lading for supplies on certain vessels or aircraft 
(§ 191.112); or 

(e) Notice of transfer for articles manufactured or produced in the 


U.S. which are transferred to a foreign trade zone (§ 191.183). 


§ 191.73 Export summary procedure. 


(a) General. The export summary procedure consists of a chronologi- 
cal summary of exports used to support a drawback claim. It may be 
submitted as part of the claim in lieu of actual documentary evidence of 
exportation. It may be used by any claimant for manufacturing draw- 
back, and for unused or rejected merchandise drawback, as well as for 
drawback involving the substitution of finished petroleum derivatives 
(19 U.S.C. 1313(a), (b), (c), Gj), or (p)). It is intended to improve adminis- 
trative efficiency. 

(b) Format of chronological export summary. The chronological sum- 
mary of the exports shall contain the data provided for in the following 
sample: 
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CHRONOLOGICAL SUMMARY OF EXPORTS 
Drawback entry No. 


Claimant ; Exporter (if different from claimant) 
Period from to 


Date of |} Unique | Descrip- Net Sched. B. Destina- 
export export tion quantity | com. # or tion 
identifier! HTSUS # 


(1) (2) (3) (4) (5) (6) 


l This number is to be used to associate the export transaction presented on the Chronological Export Summary to 
the appropriate documentary evidence of exportation (for example, Bill of Lading, Manifest no., invoice, etc.). 


(c) Documentary evidence. (1) Records. The claimant, whether or not 
the exporter, shall maintain the chronological summary of the exports 
and such additional evidence of exportation required by Customs to es- 
tablish fully the identity of the exported articles and the fact of exporta- 
tion. The bill of lading issued by the exporting carrier is the primary 
proof of export for drawback purposes. 

(2) Maintenance of records. The claimant shall submit as part of the 
claim the chronological export summary (see § 191.51). The claimant 
shall retain records supporting the Chronological Export Summary for 
3 years after payment of the related claim. Customs may at any time re- 
quest to review the underlying documentation supporting the Chrono- 
logical Export Summary. 


§ 191.74 Certification of exportation by mail. 

If the merchandise on which drawback is to be claimed is exported by 
mail or parcel post, the official postal records which describe the mail 
shipment shall be sufficient to prove exportation. The postal record 
shall be identified on the drawback entry, and shall be retained by the 
claimant and submitted as part of the drawback claim (see § 191.10(e) 
of this part). 


§ 191.75 Exportation by the Government. 

(a) Claim by U.S. Government. When a department, branch, agency, 
or instrumentality of the United States Government exports products 
with the intention of claiming drawback, it may establish the exporta- 
tion in the manner provided in § 191.73. No bond shall be required 
when the United States Government claims drawback. 

(b) Claim by supplier. When a supplier of merchandise to the Govern- 
ment or any of the parties specified in § 191.82 of this part claims draw- 
back, exportation shall be established under § 191.73. 


§ 191.76 Landing certificate. 


(a) Requirement. Prior to the liquidation of the drawback entry, Cus- 
toms may require a landing certificate for every aircraft departing from 
the United States under its own power if drawback is claimed on the air- 
craft or a part thereof, except for the exportation of supplies under § 309 
of the Act, as amended (19 U.S.C. 1309). The certificate shall show the 
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exact time of landing in the foreign destination and describe the aircraft 
or parts subject to drawback in sufficient detail to enable Customs offi- 
cers to identify them with the documentation of exportation. 

(b) Written notice of requirement and time for filing. A landing certifi- 
cate shall be filed within one year from the written Customs request, 
unless Customs Headquarters grants an extension. 

(c) Signature. A landing certificate shall be signed by a revenue offi- 
cer of the foreign country of the export’s destination, unless the embas- 
sy of that country certifies in writing that there is no Customs 
administration in that country, in which case the landing certificate 
may be signed by the consignee or the carrier’s agent at the place of un- 
lading. 

(d) Inability to produce landing certificates. A landing certificate shall 
be waived by the requiring Customs authority if the claimant demon- 
strates inability to obtain a certificate and offers other satisfactory evi- 
dence of export. 


SUBPART H—LIQUIDATION AND PROTEST OF DRAWBACK ENTRIES 
§ 191.81 Liquidation. 


(a) Time of liquidation. Drawback entries may be liquidated after: 

(1) Liquidation of the import entry becomes final; or 

(2) Deposit of estimated duties on the imported merchandise and be- 
fore liquidation of the import entry. 

(b) Claims based on estimated duties. (1) Drawback may be paid on 
estimated duties if the import entry has not been liquidated, or the liq- 
uidation has not become final (because of a protest being filed) (see also 
§ 173.4(c) of this chapter), and the drawback claimant and any other 
party responsible for the payment of liquidated import duties each file a 
written request for payment of each drawback claim, waiving any right 
to payment or refund under other provisions of law. The drawback 
claimant shall, to the best of its knowledge, identify each import entry 
that has been protested or that is the subject of a request for reliquida- 
tion (19 U.S.C. 1520(c)(1)) and that is included in the drawback claim. A 
drawback entry, once finally liquidated on the basis of estimated duties, 
shall not be adjusted by reason of a subsequent final liquidation of the 
import entry. 

(2) However, if final liquidation of the import entry discloses that the 
total amount of import duty is different from the total estimated duties 
deposited, the party responsible for the payment of liquidated duties, as 
applicable, shall: 

(i) Be liable for 1 percent of all increased duties found to be due on that 
portion of merchandise recorded on the drawback entry; or 

(ii) Be entitled to a refund of 1 percent of all excess duties found to be 
paid on that portion of the merchandise recorded on the drawback 
entry. 

(c) Claims based on voluntary tenders or other payments of duties. 
(1) Voluntary tenders. Drawback may be paid on voluntary tenders of 





U.S. CUSTOMS SERVICE 103 


the unpaid amount of lawful ordinary Customs duties on an entry, or 
withdrawal from warehouse, for consumption provided that: 

(i) The entry, or withdrawal from warehouse, for consumption for 
which the voluntary tender was made is specifically identified in the 
voluntary tender; and 

(ii) Liquidation of the drawback entry in which that specifically iden- 
tified import entry, or withdrawal from warehouse, for consumption is 
designated has not become final. 

(2) Other payments of duty. Drawback may be paid on any other pay- 
ment of lawful ordinary Customs duties for an entry, or withdrawal 
from warehouse, for consumption, such as payment of a demand for du- 
ties under 19 U.S.C. 1592(d), provided that: 

(i) The payment is specifically identified as duty on a specifically iden- 
tified entry, or withdrawal from warehouse, for consumption; 

(ii) Liquidation of the specifically identified entry, or withdrawal 
from warehouse, for consumption became final prior to such payment; 
and 

(iii) Liquidation of the drawback entry in which that specifically iden- 
tified import entry, or withdrawal from warehouse, for consumption is 
designated has not become final. 

(3) Written request and waiver. Drawback may be paid on claims 
based on voluntary tenders or other payments of duties under this sub- 
section only if the drawback claimant and any other party responsible 
for the payment of the voluntary tenders or other payments of duties 
each file a written request for payment of each drawback claim based on 
such voluntary tenders or other payments of duties, waiving any right 
to payment or refund under other provisions of law. 

(d) Claims based on liquidated duties. Drawback shall be based on the 
final liquidated duties paid that have been made final by operation of 
law (except in the case of the written request for payment of drawback 
on the basis of estimated duties, voluntary tender of duties, and other 
payments of duty, and waiver, provided for in paragraphs (b) and (c) of 
this section). 

(e) Liquidation procedure. When the drawback claim has been com- 
pleted by the filing of the entry and other required documents, and ex- 
portation (or destruction) of the articles has been established, the 
drawback office shall determine drawback due on the basis of the com- 
plete drawback claim, the applicable general manufacturing drawback 
ruling or specific manufacturing drawback ruling, and any other rele- 
vant evidence or information. 

(f) Distribution and value of multiple products. 

(1) Distribution. Where two or more products result from the 
manufacture or production of merchandise, drawback shall be distrib- 
uted to the several products in accordance with their relative value at 
the time of separation. 

(2) Value. The value to be used in computing the distribution of draw- 
back where two or more products result from the manufacture or pro- 
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duction of merchandise under drawback conditions shall be the market 
value (see § 191.2(r) of this part), unless another value is approved by 
Customs. 

(g) Payment. The drawback office shall authorize the amount of the 
refund due as drawback to the claimant. 


§ 191.82 Person entitled to claim drawback. 

Unless otherwise provided in this part (see §§ 191.42(b), 191.162, 
191.175(a), 191.186), the exporter (or destroyer) shall be entitled to 
claim drawback, unless the exporter (or destroyer), by means of a certi- 
fication, waives the right to claim drawback and assigns such right to 
the manufacturer, producer, importer, or intermediate party (in the 
case of drawback under 19 U.S.C. 1313()(1), see § 191.33(a)). Such cer- 
tification shall also affirm that the exporter (or destroyer) has not and 
will not assign the right to claim drawback on the particular exporta- 
tion or destruction to any other party. 


§ 191.83 Person entitled to receive payment. 
Drawback is paid to the claimant (see § 191.82). 
§ 191.84 Protests. 


Procedures to protest the denial, in whole or in part, of a drawback 
entry shall be in accordance with part 174 of this chapter (19 CFR part 
174). 


SUBPART I—PRIVILEGES 
§ 191.91 Waiver of prior notice of intent to export. 

(a) General. The requirement in § 191.35 of this part for prior notice 
of intent to export merchandise which may be the subject of an unused 
merchandise drawback claim under § 313(j) of the Act, as amended (19 
U.S.C. 1313(j)), may be waived under the provisions of this section. 

(b) Application. (1) Who may apply. A claimant for unused merchan- 
dise drawback under 19 U.S.C. 1313() may apply for a waiver of prior 
notice of intent to export merchandise under this section. 

(2) Contents of application. An applicant for a waiver of prior notice 
under this section must file a written application with the drawback of- 
fice where the claims will be filed. Such application shall include the fol- 
lowing: 

(i) Required information: 

(A) Name, address, and identification number of applicant; 

(B) Name, address, and identification number of current exporter(s), 
if applicant is not the exporter; 

(C) Export period covered by this application; 

(D) Commodity/product lines of imported and exported merchandise 
covered by this application; 

(E) Origin of merchandise covered by this application; 

(F) Estimated number of export transactions during the next 
12-month period covered by this application; 

(G) Port(s) of exportation to be used during the next 12-month period 
covered by this application; 
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(H) Estimated dollar value of potential drawback during the next 
12-month period covered by this application; and 

(I) The relationship between the parties involved in the import and 
export transactions; 

(ii) A written declaration whether or not the applicant has previously 
been denied a waiver request, or had an approval of a waiver revoked, by 
any other drawback office; and 

(iii) A certification that the following documentary evidence will be 
made available for Customs review upon request: 

(A) For the purpose of establishing that the imported merchandise 
was not used in the United States (for purposes of drawback under 19 
U.S.C. 1313G)(1)) or that the exported merchandise was not used in the 
United States and was commercially interchangeable with the im- 
ported merchandise (for purposes of drawback under 19 U.S.C. 
1313()(2)): 

(1) Business records prepared in the ordinary course of business; 

(2) Laboratory records prepared in the ordinary course of business; 
and 

(3) Inventory records prepared in the ordinary course of business 
tracing all relevant movements and storage of the imported merchan- 
dise, substituted merchandise, and/or exported merchandise; and 

(B) Evidence establishing compliance with other applicable draw- 
back requirements, upon Customs request under paragraph (b)(2)(iii) 
of this section. 

(3) Samples of records to accompany application. To expedite the 
processing of applications under this section, the application should 
contain at least one sample of each of the records to be used to establish 
compliance with the applicable requirements (that is, sample of import 
document (for example, Customs Form 7501), sample of export docu- 
ment (for example, bill of lading), and samples of business, laboratory, 
and inventory records certified, under paragraph (b)(2)(iii)(A)(Z) 
through (3) of this section, to be available to Customs upon request). 

(c) Action on application. (1) Customs review. The drawback office 
shall review and verify the information submitted on and with the ap- 
plication Customs will notify the applicant in writing within 90 days of 
receipt of the application of its decision to approve or deny the applica- 
tion, or of Customs inability to approve, deny, or act on the application. 
In order for Customs to evaluate the application, Customs may request 
any of the information listed in paragraph (b)(2)(iii)(A)(1) through (3) 
of this section. Based on the information submitted on and with the ap- 
plication and any information so requested, and based on the appli- 
cant’s record of transactions with Customs, the drawback office will 
approve or deny the application. The criteria to be considered in review- 
ing the applicant’s record with Customs include (as applicable): 

(i) The presence or absence of unresolved Customs charges (duties, 
taxes, or other debts owed Customs); 

(ii) The accuracy of the claimant’s past drawback claims; 
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(iii) Whether waiver of prior notice was previously revoked or sus- 
pended; and 

(iv) The presence or absence of any failure to present merchandise to 
Customs for examination after Customs had timely notified the party 
filing a Notice of Intent to Export/Destroy of Customs intent to ex- 
amine the merchandise (see § 191.35 of this part). 

(2) Approval. The approval of an application for waiver of prior no- 
tice of intent to export, under this section, shall operate prospectively, 
applying only to those export shipments occurring after the date of the 
waiver. It shall be subject to a stay, as provided in paragraph (d) of this 
section. 

(3) Denial. If an application for waiver of prior notice of intent to ex- 
port, under this section, is denied, the applicant shall be given written 
notice, specifying the grounds therefor, together with what corrective 
action may be taken, and informing the applicant that the denial may 
be appealed in the manner prescribed in paragraph (g) of this section. 
The applicant may not reapply for a waiver until the reason for the de- 
nial is resolved. 

(d) Stay. A privilege holder’s privilege may be stayed, for a specified 
reasonable period, should the agency desire for any reason to examine 
the merchandise being exported with drawback prior to its exportation 
for purposes of verification. A stay of this privilege shall take effect on 
the date of the agency’s letter notifying the privilege holder of the stay 
and shall remain in effect for the period specified in that letter, or such 
earlier date as the agency notifies the privilege holder in writing that 
the reason for the stay has been satisfied. After the stay is lifted, opera- 
tion under the privilege may resume. 

(e) Proposed revocation. Customs may propose to revoke the approval 
of an application for waiver of prior notice of intent to export, under 
this section, for good cause (that is, noncompliance with the drawback 
law and/or regulations). Customs shall give written notice of the pro- 
posed revocation of a waiver of prior notice of intent to export. The no- 
tice shall specify the reasons for Customs proposed action and provide 
information regarding the procedures for challenging Customs pro- 
posed revocation action as prescribed in paragraph (g) of this section. 

(f) Action by drawback office controlling. Action by the appropriate 
drawback office to approve, deny, stay, or revoke waiver of prior notice 
of intent to export, unless reversed by Customs Headquarters, will gov- 
ern the applicant’s eligibility for this procedure in all Customs draw- 
back offices. If the application for waiver of prior notice of intent to 
export is approved, the claimant shall submit a copy of the approval let- 
ter with the first drawback claim filed in any drawback office other than 
the approving office, when the export upon which the claim is based was 
without prior notice, under this section. 

(g) Appeal of denial or challenge to proposed revocation. An appeal of a 
denial of an application under this section, or challenge to the proposed 
revocation of an approved application under this section, may be made 
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by letter to the drawback office issuing the denial or proposed revoca- 
tion and must be filed within 30 days of the date of denial or proposed 
revocation. A denial of an appeal or challenge made to the drawback of- 
fice may itself be appealed to Customs Headquarters and must be filed 
within 30 days of the denial date of the initial appeal or challenge. The 
30-day period for appeal or challenge to the drawback office or to Cus- 
toms Headquarters may be extended for good cause, upon written re- 
quest by the applicant or privilege holder for such extension filed with 
the appropriate office within the 30-day period. 


§ 191.92 Accelerated payment. 


(a) Scope. Accelerated payment of drawback is available on claims 
covering exportations (or destructions, if applicable) under the 
manufacturing, rejected or unused merchandise drawback provisions, 
as well as claims for the substitution of finished petroleum derivatives 
(19 U.S.C. 1313(a), (b), (c), Gj), or (p)). Accelerated payment of a draw- 
back claim does not constitute liquidation of the drawback entry. 

(b) Application for approval; contents. A person who wishes to apply 
for accelerated payment of drawback must file a written application 
with the drawback office where claims will be filed. 

(1) Required information. The application must contain: 

(i) Company name and address; 

(ii) Identification number (including suffixes); 

(iii) Identity (by name and title) of the person in claimant’s organiza- 
tion who will be responsible for the drawback program; 

(iv) Description of the bond coverage the applicant intends to use to 
cover accelerated payments of drawback (see paragraph (d) of this sec- 
tion), including: 

(A) Identity of the surety to be used; 

(B) Dollar amount of bond coverage for the first year under the accel- 
erated payment procedure; and 

(C) Procedures to ensure that bond coverage remains adequate (that 
is, procedures to alert the applicant when and if its accelerated payment 
potential liability exceeds its bond coverage); 

(v) Description of merchandise and/or articles covered by the applica- 
tion; 

(vi) Type(s) of drawback covered by the application; and 

(vii) Estimated dollar value of potential drawback during the next 
12-month period covered by the application. 

(2) Previous applications. In the application, the applicant must state 
whether or not the applicant has previously been denied an application 
for accelerated payment of drawback, or had an approval of such an ap- 
plication revoked by any drawback office. 

(3) Certification of compliance. In or with the application, the appli- 
cant must also submit a certification, signed by the applicant, that all 


applicable statutory and regulatory requirements for drawback will be 
met. 
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(4) Description of claimant’s drawback program. With the applica- 
tion, the applicant must submit a description (with sample documents) 
of how the applicant will ensure compliance with its certification that 
the statutory and regulatory drawback requirements will be met. This 
description may be in the form of a booklet. The detail contained in this 
description should vary depending on the size and complexity of the ap- 
plicant’s accelerated drawback program (for example, if the dollar 
amount is great and there are several kinds of drawback involved, with 
differing inventory, manufacturing, and shipping methods, greater de- 
tail in the description will be required). The description must include at 
least: 

(i) The name of the official in the claimant’s organization who is re- 
sponsible for oversight of the claimant’s drawback program; 

(ii) The procedures and controls demonstrating compliance with the 
statutory and regulatory drawback requirements; 

(iii) The parameters of claimant’s drawback record-keeping pro- 
gram, including the retention period and method (for example, paper, 
electronic, etc.); 

(iv) A list of the records that will be maintained, including at least 
sample import documents, sample export documents, sample inventory 
and transportation documents (if applicable), sample laboratory or 
other documents establishing the qualification of merchandise or ar- 
ticles for substitution under the drawback law (if applicable), and sam- 
ple manufacturing documents (if applicable); 

(v) The procedures that will be used to notify Customs of changes to 
the claimant’s drawback program, variances from the procedures de- 
scribed in this application, and violations of the statutory and regulato- 
ry drawback requirements; and 

(vi) The procedures for an annual review by the claimant to ensure 
that its drawback program complies with the statutory and regulatory 
drawback requirements and that Customs is notified of any modifica- 
tions from the procedures described in this application. 

(c) Sample application. The drawback office, upon request, shall pro- 
vide applicants for accelerated payment with a sample letter format to 
assist them in preparing their submissions. 

(d) Bond required. If approved for accelerated payment, the claimant 
must furnish a properly executed bond in an amount sufficient to cover 
the estimated amount of drawback to be claimed during the term of the 
bond. If outstanding accelerated drawback claims exceed the amount of 
the bond, the drawback office will require additional bond coverage as 
necessary before additional accelerated payments are made. 

(e) Action on application. (1) Customs review. The drawback office 
shall review and verify the information submitted in and with the ap- 
plication. In order for Customs to evaluate the application, Customs 
may request additional information (including additional sample docu- 
ments) and/or explanations of any of the information provided for in 
paragraph (b)(4) of this section. Based on the information submitted on 





U.S. CUSTOMS SERVICE 109 


and with the application and any information so requested, and based 
on the applicant’s record of transactions with Customs, the drawback 
office will approve or deny the application. The criteria to be considered 
in reviewing the applicant’s record with Customs include (as applica- 
ble): 

(i) The presence or absence of unresolved Customs charges (duties, 
taxes, or other debts owed Customs); 

(ii) The accuracy of the claimant’s past drawback claims; and 

(iii) Whether accelerated payment of drawback or any other draw- 
back privilege was previously revoked or suspended. 

(2) Notification to applicant. Customs will notify the applicant in 
writing within 90 days of receipt of the application of its decision to ap- 
prove or deny the application, or of Customs inability to approve, deny, 
or act on the application. 

(3) Approval. The approval of an application for accelerated pay- 
ment, under this section, shall operate prospectively, applying to those 
claims filed after the date of approval. It shall be subject to a stay, as pro- 
vided in paragraph (f) of this section. 

(4) Denial. If an application for accelerated payment of drawback un- 
der this section is denied, the applicant shall be given written notice, 
specifying the grounds therefor, together with what corrective action 
may be taken, and informing the applicant that the denial may be ap- 
pealed in the manner prescribed in paragraph (i) of this section. The ap- 
plicant may not reapply for accelerated payment of drawback until the 
reason for the denial is resolved. 

(f) Stay. A privilege holder’s privilege may be stayed, for a specified 
reasonable period, should the agency desire for any reason to examine 
compliance with the drawback law and regulations for purposes of veri- 
fication. A stay of this privilege shall take effect on the date of the 
agency’s letter notifying the privilege holder of the stay and shall re- 
main in effect for the period specified in the agency’s letter, or such ear- 
lier date as the agency notifies the privilege holder in writing that the 
reason for the stay has been satisfied. After the stay is lifted, operation 
under the privilege may resume. 

(g) Proposed revocation. Customs may propose to revoke the approval 
of an application for accelerated payment of drawback under this sec- 
tion for good cause (that is, noncomplicane with the drawback law and/ 
or regulations). In case of such proposed revocation, Customs shall give 
written notice of the proposed revocation of the accelerated payment 
privilege. The notice shall specify the reasons for Customs proposed ac- 
tion and the procedures for challenging Customs proposed revocation 
action as prescribed in paragraph (i) of this section. 

(h) Action by drawback office controlling. Action by the appropriate 
drawback office to approve, deny, stay, or revoke the privilege of acceler- 
ated payment of drawback will govern the applicant’s eligibility for this 
procedure in all Customs drawback offices. If the application for accel- 
erated payment of drawback is approved and the claimant desires accel- 
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erated payment of drawback in a drawback claim filed in a drawback 
office other than the approving drawback office, the claimant shall sub- 
mit a copy of the approval letter with the first drawback claim filed in 
the drawback office other than the approving office. 

(i) Appeal of denial or challenge to proposed revocation. An appeal of a 
denial of an application under this section, or challenge to the proposed 
revocation of an approved application under this section, may be made 
in writing to the drawback office issuing the denial or proposed revoca- 
tion and must be filed within 30 days of the date of denial or proposed 
revocation. A denial of an appeal or challenge made to the drawback of- 
fice may itself be appealed to Customs Headquarters and must be filed 
within 30 days. The 30-day period for appeal or challenge to the draw- 
back office or to Customs Headquarters may be extended for good cause, 
upon written request by the applicant or privilege holder for such ex- 
tension filed with the appropriate office within the 30-day period. 

(j) Payment. The drawback office approving a drawback claim in 
which accelerated payment of drawback was requested (and in which 
the claimant has been approved for accelerated payment of drawback 
under this section) shall certify the drawback claim for payment within 
3 weeks after filing, if a component for electronic filing of drawback 
claims, records, or entries which has been implemented under the Na- 
tional Customs Automation Program (NCAP) (19 U.S.C. 1411-1414) is 
used, and within 3 months after filing, if the claim is filed manually. Af- 
ter liquidation, the drawback office shall certify payment of any amount 
due or demand a refund of any excess amount paid. Any excess amount 
of duty the subject of accelerated payment that is not refunded within 
30 days after the date of liquidation of the related drawback entry shall 
be considered delinquent (see §§ 24.3a and 113.65(b) of this chapter.) 


§ 191.93 Combined applications. 


An applicant for the privileges provided for in §§ 191.91 and 191.92 of 
this subpart may apply for only one privilege, both privileges separate- 
ly, or both privileges in one application package. In the latter instance, 
the intent to apply for both privileges must be clearly stated. In all 
instances, all of the requirements for the privilege(s) applied for must 
be met (for example, in a combined application for both privileges, all of 
the information required for each privilege, all required sample docu- 
ments for each privilege, and all required certifications must be in- 
cluded in and with the application). 


SUBPART J—INTERNAL REVENUE TAX ON FLAVORING EXTRACTS AND 
MEDICINAL OR TOILET PREPARATIONS (INCLUDING PERFUMERY) 
MANUFACTURED FROM DOMESTIC TAX-PAID ALCOHOL 


§ 191.101 Drawback allowance. 


(a) Drawback. Section 313(d) of the Act, as amended (19 U.S.C. 
1313(d)), provides for drawback of internal revenue tax upon the ex- 
portation of flavoring extracts and medicinal or toilet preparations (in- 
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cluding perfumery) manufactured or produced in the United States in 
part from the domestic tax-paid alcohol. 

(b) Shipment to Puerto Rico, the Virgin Islands, Guam, and American 
Samoa. Drawback of internal revenue tax on articles manufactured or 
produced under this subpart and shipped to Puerto Rico, the Virgin Is- 
lands, Guam, or American Samoa shall be allowed in accordance with 
§ 7653(c) of the Internal Revenue Code (26 U.S.C. 7653(c)). However, 
there is no authority of law for the allowance of drawback of internal- 
revenue tax on flavoring extracts or medicinal or toilet preparations 
(including perfumery) manufactured or produced in the United States 
and shipped to Wake Island, Midway Islands, Kingman Reef, Canton Is- 
land, Enderbury Island, Johnston Island, or Palmyra Island. 


§ 191.102 Procedure. 


(a) General. Other provisions of this part relating to direct identifica- 
tion drawback (see subpart B of this part) shall apply to claims for draw- 
back filed under this subpart insofar as applicable to and not 
inconsistent with the provisions of this subpart. 

(b) Manufacturing record. The manufacturer of flavoring extracts or 
medicinal or toilet preparations on which drawback is claimed shall re- 
cord the products manufactured, the quantity of waste, if any, and a full 
description of the alcohol. These records shall be available at all times 
for inspection by Customs officers. 

(c) Additional information required on the manufacturer’s applica- 
tion for a specific manufacturing drawback ruling. The manufacturer’s 
application for a specific manufacturing drawback ruling, under 
§ 191.8 of this part, shall state the quantity of domestic tax-paid alcohol 
contained in each product on which drawback is claimed. 

(d) Variance in alcohol content. (1) Variance of more than 5 percent. If 
the percentage of alcohol contained in a medicinal preparation, flavor- 
ing extract or toilet preparation varies by more than 5 percent from the 
percentage of alcohol in the total volume of the exported product as 
stated in a previously approved application for a specific manufactur- 
ing drawback ruling, the manufacturer shall apply for a new specific 
manufacturing drawback ruling pursuant to § 191.8 of this part. If the 
variation differs from a previously filed schedule, the manufacturer 
shall file a new schedule incorporating the change. 

(2) Variance of 5 percent or less. Variances of 5 percent or less of the 
volume of the product shall be reported to the appropriate drawback of- 
fice where the drawback entries are liquidated. In such cases, the draw- 
back office may allow drawback without specific authorization from 
Customs Headquarters. 

(e) Time period for completing claims. The 3-year period for the 
completion of drawback claims prescribed in 19 U.S.C. 1313(r)(1) shall 
be applicable to claims for drawback under this subpart. 

(f) Filing of drawback entries on duty-paid imported merchandise and 
tax-paid alcohol. When the drawback claim covers duty-paid imported 
merchandise in addition to tax-paid alcohol, the claimant shall file one 
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set of entries for drawback of Customs duty and another set for draw- 
back of internal revenue tax. 

(g) Description of the alcohol. The description of the alcohol stated in 
the drawback entry may be obtained from the description on the pack- 
age containing the tax-paid alcohol. 


§ 191.103 Additional requirements. 


(a) Manufacturer claims domestic drawback. In the case of medicinal 
preparations and flavoring extracts, the claimant shall file with the 
drawback entry, a declaration of the manufacturer showing whether a 
claim has been or will be filed by the manufacturer with the regional 
regulatory administrator of the Bureau of Alcohol, Tobacco and Fire- 
arms for domestic drawback on alcohol under §§ 5131, 5132, 5133 and 
5134, Internal Revenue Code, as amended (26 U.S.C. 51381, 5132, 5133 
and 5134). 

(b) Manufacturer does not claim domestic drawback. 

(1) Submission of statement. If no claim has been or will be filed with 
the Bureau of Alcohol, Tobacco and Firearms for domestic drawback on 
medicinal preparations or flavoring extracts, the manufacturer shall 
submit a statement, in duplicate, setting forth that fact to the appropri- 
ate regional regulatory administrator of the Bureau of Alcohol, Tobac- 
co and Firearms for the region in which the manufacturer’s factory is 
located. 

(2) Contents of the statement. The statement shall show the: 

(i) Quantity and description of the exported products; 

(ii) Identity of the alcohol used by serial number of package or tank 
car; 

(iii) Name and registry number of the warehouse from which the al- 
cohol was withdrawn; 

(iv) Date of withdrawal; 

(v) Serial number of the tax-paid stamp or certificate, if any; and 

(vi) Drawback office where the claim will be filed. 

(3) Verification of the statement. The regional regulatory administra- 
tor, Bureau of Alcohol, Tobacco and Firearms, shall verify receipt of this 
statement, forward the original of the document to the drawback office 
designated, and retain the copy. 


§ 191.104 Alcohol, Tobacco and Firearms certificates. 

(a) Request. The drawback claimant or manufacturer shall file a writ- 
ten request with the regional regulatory administrator, Bureau of Alco- 
hol, Tobacco and Firearms, in whose region the alcohol used in the 
manufacture was withdrawn requesting him to provide the Customs 
drawback office where the drawback claim will be processed, a tax-paid 
certificate on Alcohol, Tobacco and Firearms Form 5100.4 (Certificate 
of Tax-Paid Alcohol). 

(b) Contents. The request shall state the: 

(1) Quantity of alcohol in taxable gallons; 

(2) Serial number of each package; 

(3) Serial number of the stamp, if any; 
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(4) Amount of tax paid on the alcohol; 

(5) Name, registry number, and location of the warehouse; 

(6) Date of withdrawal; 

(7) Name of the manufacturer using the alcohol in producing the ex- 
ported articles; 

(8) Address of the manufacturer and his manufacturing plant; and 

(9) Customs drawback office where the drawback claim will be pro- 
cessed. 

(c) Extracts of Alcohol, Tobacco and Firearms certificates. If a certifi- 
cation of any portion of the alcohol described in the Bureau of Alcohol, 
Tobacco and Firearms Form 5100.4 is required for liquidation of draw- 
back entries processed in another drawback office, the drawback office, 
on written application of the person who requested its issuance, shall 
transmit a copy of the extract from the certificate for use at that draw- 
back office. The drawback office shall note that the copy of the extract 
was prepared and transmitted. 


§ 191.105 Liquidation. 


The drawback office shall ascertain the final amount of drawback due 
by reference to the certificate of manufacture and delivery and the spe- 
cific manufacturing drawback ruling under which the drawback 
claimed is allowable. 


§ 191.106 Amount of drawback. 


(a) Claim filed with Bureau of Alcohol, Tobacco and Firearms. If the 
declaration required by § 191.103 of this subpart shows that a claim has 
been or will be filed with the Bureau of Alcohol, Tobacco and Firearms 
for domestic drawback, drawback under § 313(d) of the Act, as amended 
(19 U.S.C. 13138(d)), shall be limited to the difference between the 
amount of tax paid and the amount of domestic drawback claimed. 

(b) Claim not filed with Bureau of Alcohol, Tobacco and Firearms. If 
the declaration and verified statement required by § 191.103 show that 
no claim has been or will be filled by the manufacturer with the Bereau 
of Alcohol, Tobacco and Firearms for domestic drawback, the drawback 
shall be the full amount of the tax on the alcohol used. 

(c) No deduction of 1 percent. No deduction of 1 percent shall be made 
in drawback claims under § 313(d) of the Act, as amended (19 U.S.C. 
1313(d)). 

(d) Payment. The drawback due shall be paid in accordance with 
§ 191.81(f) of this part. 


SUBPART K—SUPPLIES FOR CERTAIN VESSELS AND AIRCRAFT 
§ 191.111 Drawback allowance. 


Section 309 of the Act, as amended (19 U.S.C. 1309), provides for 
drawback on articles laden as supplies on certain vessels or aircraft of 
the United States or as supplies including equipment upon, or used in 
the maintenance or repair of, certain foreign vessels or aircraft. 
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§ 191.112 Procedure. 


(a) General. The provisions of this subpart shall override other con- 
flicting provisions of this part. 

(b) Customs forms. The drawback claimant shall file with the draw- 
back office the drawback entry on Customs Form 331 annotated for 19 
U.S.C. 1309, and attach thereto a notice of lading on Customs Form 
7514, in quadruplicate, unless the export summary procedure, provided 
for in § 191.73, is used. If the export summary procedure is used, the re- 
quirements in § 191.73 shall be complied with, as applicable. 

(c) Time of filing notice of lading. In the case of drawback in connec- 
tion with 19 U.S.C. 1309(b), the drawback notice of lading on Customs 
Form 7514 may be filed either before or after the lading of the articles. If 
filed after lading, the notice shall be filed within 3 years after exporta- 
tion of the articles. 

(d) Contents of notice. The notice of lading shall show: 

(1) The name of the vessel or identity of the aircraft on which articles 
were or are to be laden; 

(2) The number and kind of packages and their marks and numbers; 

(3) A description of the articles and their weight (net), gauge, mea- 
sure, or number; and 

(4) The name of the exporter. 

(e) Assignment of numbers and return of one copy. The drawback of- 
fice shall assign a number to each notice of lading and return one copy to 
the exporter for delivery to the master or authorized officer of the vessel 
or aircraft. 

(f) Declaration. (1) Requirement. The master or an authorized repre- 
sentative of the vessel or aircraft having knowledge of the facts shall 
complete the section of the notice entitled “Declaration of Master or 
Other Officer”. 

(2) Procedure if notice filed before lading. If the notice is filed before 
lading of the articles, the declaration must be completed on the copy of 
the numbered drawback notice that was filed with the drawback office 
and returned to the exporter for this purpose. 

(3) Procedure if notice filed after lading. If the drawback notice is filed 
after lading of the articles, the drawback claimant may file a separate 
document containing the declaration required on the Drawback Notice, 
Customs Form 7514. 

(4) Filing. The drawback claimant shall file with the drawback office 
both the drawback entry and the drawback notice or separate docu- 
ment containing the declaration of the master or other officer or repre- 
sentative. 

(g) Information concerning class or trade. Information about the 
class of business or trade of a vessel or aircraft is required to be fur- 
nished in support of the drawback entry if the vessel or aircraft is Amer- 
ican. 

(h) Vessel or aircraft required to clear or obtain a permit to proceed. Af- 
ter the vessel or aircraft has cleared or obtained a permit to proceed, the 
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drawback office shall complete the section entitled “Customs Certifica- 
tion” on one of the copies of the notice of lading. The drawback office 
shall return the completed copy and one other copy to the exporter or 
the person designated by the exporter for subsequent filing with the 
drawback claim. 

(i) Vessel or aircraft not required to clear or obtain a permit to proceed. 
If the vessel or aircraft is not required to clear or obtain a permit to pro- 
ceed to another port, the drawback office shall return to the exporter or 
the person designated by the exporter two copies of the notice, noting 
the absence of a requirement for clearance or permit to proceed, for sub- 
sequent filing with the drawback claim. The claimant shall file with the 
claim an itinerary of the vessel or aircraft for the immediate voyage or 
flight showing that the vessel or aircraft is engaged in a class of business 
or trade which makes it eligible for drawback. 

(j) Articles laden or installed on aircraft as equipment or used in the 
maintenance or repair of aircraft. The drawback office office where the 
drawback claim is filed shall require a declaration or other evidence 
showing to its satisfaction that articles have been laden or installed on 
aircraft as equipment or used in the maintenance or repair of aircraft. 

(k) Fuel laden on vessels or aircraft as supplies. 

(1) Composite notice of lading. In the case of fuel laden on vessels or 
aircraft as supplies, the drawback claimant may file with the drawback 
office a composite notice of lading on the reverse side of Customs Form 
7514, for each calendar month. The composite notice of lading shall de- 
scribe all of the drawback claimant’s deliveries of fuel supplies during 
the one calendar month at a single port or airport to all vessels or air- 
planes of one vessel owner or operator or airline. This includes fuel lad- 
en for flights or voyages between the contiguous U.S. and Hawaii, 
Alaska, or any U.S. possessions (see § 10.59 of this chapter). 

(2) Contents of composite notice. The composite notice shall show for 
each voyage or flight, either on the reverse side of Customs Form 7514 
or on a continuation sheet: 

(i) The identity of the vessel or aircraft; 

(ii) A description of the fuel supplies laden; 

(iii) The quantity laden; and 

(iv) The date of lading. 

(3) Declaration of owner or operator. An authorized vessel or airline 
representative having knowledge of the facts shall complete the section 
“Declaration of Master or Other Officer” on Customs Form 7514. 

(1) Desire to land articles covered by notice of lading. The master of the 
vessel or commander of the aircraft desiring to land in the United States 
articles covered by a notice of lading shall apply for a permit to land 
those articles under Customs supervision. All articles landed, except 
those transferred under the original notice of lading to another vessel 
or aircraft entitled to drawback, shall be considered imported merchan- 
dise for the purpose of § 309(c) of the Act, as amended (19 U.S.C. 
1309(c)). 
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SUBPART L—MEATS CURED WITH IMPORTED SALT 
§ 191.121 Drawback allowance. 
Section 313(f) of the Act, as amended (19 U.S.C. 1313(f)), provides for 


the allowance of drawback upon the exportation of meats cured with 
imported salt. 


§ 191.122 Procedure. 


(a) General. Other provisions of this part relating to direct identifica- 
tion manufacturing drawback shall apply to claims for drawback under 
this subpart insofar as applicable to and not inconsistent with the pro- 
visions of this subpart. 

(b) Customs form. The forms used for other drawback claims shall be 
used and modified to show that the claim is being made for refund of du- 
ties paid on salt used in curing meats. 


§ 191.123 Refund of duties. 

Drawback shall be refunded in aggregate amounts of not less than 
$100 and shall not be subject to the retention of 1 percent of duties paid. 
SUBPART M—MATERIALS FOR CONSTRUCTION AND EQUIPMENT OF 
VESSELS AND AIRCRAFT BUILT FOR FOREIGN OWNERSHIP AND ACCOUNT 

§ 191.131 Drawback allowance. 
Section 313(g) of the Act, as amended (19 U.S.C. 1313(g)), provides for 


drawback on imported materials used in the construction and equip- 
ment of vessels and aircraft built for foreign account and ownership, or 
for the government of any foreign country, notwithstanding that these 
vessels or aircraft may not be exported within the strict meaning of the 
term. 


§ 191.132 Procedure. 


Other provisions of this part relating to direct identification 
manufacturing drawback shall apply to claims for drawback filed under 
this subpart insofar as applicable to and not inconsistent with the pro- 
visions of this subpart. 


§ 191.133 Explanation of terms. 


(a) Materials. Section 313(g) of the Act, as amended (19 U.S.C. 
1313(g)), applies only to materials used in the original construction and 
equipment of vessels and aircraft and not to materials used for alter- 
ation or repair, or to materials not required for safe operation of the ves- 
sel or aircraft. 

(b) Foreign account and ownership. Foreign account and ownership, 
as used in § 313(g) of the Act, as amended (19 U.S.C. 1313(g)), means 
only vessels or aircraft built or equipped for the account of an owner or 
owners residing in a foreign country and having a bona fide intention 
that the vessel or aircraft, when completed, shall be owned and operated 
under the flag of a foreign country. 
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SUBPART N—FOREIGN-BUILT JET AIRCRAFT ENGINES 
PROCESSED IN THE UNITED STATES 


§ 191.141 Drawback allowance. 

Section 313(h) of the Act, as amended (19 U.S.C. 1313(h)), provides 
for drawback on the exportation of jet aircraft engines manufactured or 
produced abroad that have been overhauled, repaired, rebuilt, or re- 
conditioned in the United States with the use of imported merchandise, 
including parts. 


§ 191.142 Procedure. 


Other provisions of this part shall apply to claims for drawback filed 
under this subpart insofar as applicable to and not inconsistent with 
the provisions of this subpart. 


§ 191.143 Drawback entry. 

(a) Filing of entry. Drawback entries covering these foreign-built jet 
aircraft engines shall be filed on Customs Form 331, modified to show 
that the entry covers jet aircraft engines processed under § 313(h) of the 
Act, as amended (19 U.S.C. 1313(h)). 

(b) Contents of entry. The entry shall show the country in which each 
engine was manufactured and describe the processing performed there- 
on in the United States. 


§ 191.144 Refund of duties. 
Drawback shall be refunded in aggregate amounts of not less than 


$100, and shall not be subject to the deduction of 1 percent of duties 
paid. 


SUBPART O—MERCHANDISE EXPORTED FROM 
CONTINUOUS CUSTOMS CUSTODY 


§ 191.151 Drawback allowance. 


(a) Eligibility of entered or withdrawn merchandise. 

(1) Under 19 U.S.C. 1557(a). Section 557(a) of the Act, as amended (19 
U.S.C. 1557(a)), provides for drawback on the exportation to a foreign 
country, or the shipment to the Virgin Islands, American Samoa, Wake 
Island, Midway Islands, Kingman Reef, Johnston Island, or Guam, of 
merchandise upon which duties have been paid which has remained 
continuously in bonded warehouse or otherwise in Customs custody for 
a period not to exceed 5 years from the date of importation. 

(2) Under 19 U.S.C. 1313. Imported merchandise that has not been 
regularly entered or withdrawn for consumption, shall not satisfy any 
requirement for use, importation, exportation or destruction, and shall 
not be available for drawback, under § 313 of the Act, as amended (19 
U.S.C. 1313) (see 19 U.S.C. 1313(u)). 

(b) Guantanamo Bay. Guantanamo Bay Naval Station shall be con- 
sidered foreign territory for drawback purposes under this subpart and 
merchandise shipped there is eligible for drawback. Imported merchan- 
dise which has remained continuously in bonded warehouse or other- 
wise in Customs custody since importation is not entitled to drawback 
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of duty when shipped to Puerto Rico, Canton Island, Enderbury Island, 
or Palmyra Island. 


§ 191.152 Merchandise released from Customs custody. 


No remission, refund, abatement, or drawback of duty shall be al- 
lowed under this subpart because of the exportation or destruction of 
any merchandise after its release from Government custody, except in 
the following cases: 

(a) When articles are exported or destroyed on which drawback is ex- 
pressly provided for by law; 

(b) When prohibited articles have been regularly entered in good 
faith and are subsequently exported or destroyed pursuant to statute 
and regulations prescribed by the Secretary of the Treasury; or 

(c) When articles entered under bond are destroyed within the 
bonded period, as provided in § 557(c) of the Act, as amended (19 U.S.C. 
1557 (c)), or destroyed within the bonded period by death, accidental 
fire, or other casualty, and proof of destruction is furnished to the satis- 
faction of the Secretary of the Treasury, in which case any accrued du- 
ties shall be remitted or refunded and any condition in the bond that the 
articles shall be exported shall be deemed to have been satisfied (see 19 
U.S.C. 1558). 


§ 191.153 Continuous Customs custody. 


(a) Merchandise released under an importer’s bond and returned. 
Merchandise released to an importer under a bond prescribed by 
§ 142.4 of this chapter and later returned to the public stores upon req- 
uisition of the appropriate Customs office shall not be deemed to be in 
the continuous custody of Customs officers. 

(b) Merchandise released under Chapter 98, Subchapter XIII, Harmo- 
nized Tariff Schedule of the United States (HTSUS). Merchandise re- 
leased as provided for in Chapter 98, Subchapter XIII, HTSUS (19 
US.C. 1202), shall not be deemed to be in the continuous custody of Cus- 
toms officers. 

(c) Merchandise released from warehouse. For the purpose of this sub- 
part, in the case of merchandise entered for warehouse, Customs custo- 
dy shall be deemed to cease when estimated duty has been deposited and 
the appropriate Customs office has authorized the withdrawal of the 
merchandise. 

(d) Merchandise not warehoused, examined elsewhere than in public 
stores. (1) General rule. Except as stated in paragraph (d)(2) of this sec- 
tion, merchandise examined elsewhere than at the public stores, in ac- 
cordance with the provisions of § 151.7 of this chapter, shall be 
considered released from Customs custody upon completion of final ex- 
amination for appraisement. 

(2) Merchandise upon the wharf. Merchandise which remains on the 
wharf by permission of the appropriate Customs office shall be consid- 
ered to be in Customs custody, but this custody shall be deemed to cease 
when the Customs officer in charge accepts the permit and has no other 
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duties to perform relating to the merchandise, such as measuring, 
weighing, or gauging. 


§ 191.154 Filing the entry. 


(a) Direct export. At least 6 working hours before lading the merchan- 
dise on which drawback is claimed under this subpart, the importer or 
the agent designated by him in writing shall file with the drawback of- 
fice a direct export drawback entry on Customs Form 331 in duplicate. 

(b) Merchandise transported to another port for exportation. The im- 
porter of merchandise to be transported to another port for exportation 
shall file in triplicate with the drawback office an entry naming the 
transporting conveyance, route, and port of exit. The drawback office 
shall certify one copy and forward it to the Customs office at the port of 
exit. A bonded carrier shall transport the merchandise in accordance 
with the applicable regulations. Manifests shall be prepared and filed in 
the manner prescribed in § 144.37 of this chapter. 


§ 191.155 Merchandise withdrawn from warehouse for 
exportation. 


The regulations in part 18 of this chapter concerning the supervision 
of lading and certification of exportation of merchandise withdrawn 
from warehouse for exportation without payment of duty shall be fol- 
lowed to the extent applicable. 


§ 191.156 Bill of lading. 


(a) Filing. In order to complete the claim for drawback under this 
subpart, a bill of lading covering the merchandise described in the 
drawback entry (Customs Form 331) shall be filed within 2 years after 
the merchandise is exported. 

(b) Contents. The bill of lading shall either show that the merchandise 
was shipped by the person making the claim or bear an endorsement of 
the person in whose name the merchandise was shipped showing that 
the person making the claim is authorized to do so. 

(c) Limitation of the bill of lading. The terms of the bill of lading may 
limit and define its use by stating that it is for Customs purposes only 
and not negotiable. 

(d) Inability to produce bill of lading. When a required bill of lading 
cannot be produced, the person making the drawback entry may re- 
quest the drawback office, within the time required for the filing of the 
bill of lading, to accept a statement setting forth the cause of failure to 
produce the bill of lading and such evidence of exportation and of his 
right to make the drawback entry as may be available. The request shall 
be granted if the drawback office is satisfied by the evidence submitted 
that the failure to produce the bill of lading is justified, that the mer- 
chandise has been exported, and that the person making the drawback 
entry has the right to do so. If the drawback office is not so satisfied, such 
office shall transmit the request and its accompanying evidence to the 


Office of Field Operations, Customs Headquarters, for final determina- 
tion. 
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(e) Extracts of bills of lading. Drawback offices may issue extracts of 
bills of lading filed with drawback claims. 


§ 191.157 Landing certificates. 


When required, a landing certificate shall be filed within the time pre- 
scribed in § 191.76 of this part. 


§ 191.158 Procedures. 


When the drawback claim has been completed and the bill of lading 
filed, together with the landing certificate, if required, the reports of 
inspection and lading made, and the clearance of the exporting convey- 
ance established by the record of clearance in the case of direct exporta- 
tion or by certificate in the case of transportation and exportation, the 
drawback office shall verify the importation by referring to the import 
records to ascertain the amount of duty paid on the merchandise expor- 
ted. To the extent appropriate and not inconsistent with the provisions 
of this subpart, drawback entries shall be liquidated in accordance with 
the provisions of § 191.81 of this part. 


§ 191.159 Amount of drawback. 


Drawback due under this subpart shall not be subject to the deduc- 
tion of 1 percent. 


SUBPART P—DISTILLED SPIRITS, WINES, OR BEER WHICH ARE 
UNMERCHANTABLE OR Do NoT CONFORM TO SAMPLE OR SPECIFICATIONS 
§ 191.161 Refund of taxes. 

Section 5062(c), Internal Revenue Code, as amended (26 U.S.C. 
5062(c)), provides for the refund, remission, abatement or credit to the 
importer of internal-revenue taxes paid or determined incident to im- 
portation, upon the exportation, or destruction under Customs super- 
vision, of imported distilled spirits, wines, or beer found after entry to 
be unmerchantable or not to conform to sample or specifications and 
which are returned to Customs custody. 

§ 191.162 Procedure. 


The export procedure shall be the same as that provided in § 191.42 
except that the claimant must be the importer and as otherwise pro- 
vided in this subpart. 

§ 191.163 Documentation. 

(a) Entry. Customs Form 331 shall be used to claim drawback under 
this subpart. 

(b) Documentation. The drawback entry for unmerchantable mer- 
chandise shall be accompanied by a certificate of the importer setting 
forth in detail the facts which cause the merchandise to be unmerchant- 
able and any additional proof that the drawback office requires to estab- 
lish that the merchandise is unmerchantable. 


§ 191.164 Return to Customs custody. 


There is no time limit for the return to Customs custody of distilled 
spirits, wine, or beer subject to refund of taxes under the provisions of 
this subpart. 
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§ 191.165 No exportation by mail. 
Merchandise covered by this subpart shall not be exported by mail. 


§ 191.166 Destruction of merchandise. 


(a) Action by the importer. A drawback claimant who proposes to de- 
stroy rather than export the distilled spirits, wine, or beer shall state 
that fact on Customs Form 331. 

(b) Action by Customs. Distilled spirits, wine, or beer returned to Cus- 
toms custody at the place approved by the drawback office where the 
drawback entry was filed shall be destroyed under the supervision of 
the Customs officer who shall certify the destruction on Customs Form 
3499. 


§ 191.167 Liquidation. 


No deduction of 1 percent of the internal revenue taxes paid or deter- 
mined shall be made in allowing entries under § 5062(c), Internal Reve- 
nue Code, as amended (26 U.S.C. 5062(c)). 


§ 191.168 Time limit for exportation or destruction. 


Merchandise not exported or destroyed within 90 days from the date 
of notification of acceptance of the drawback entry shall be considered 
unclaimed, unless upon written request by the importer, prior to the ex- 
piration of the 90-day period, the drawback office grants an extension 
of not more than 90 days. 


SUBPART Q—SUBSTITUTION OF FINISHED PETROLEUM DERIVATIVES 
§ 191.171 General; Drawback allowance. 

(a) General. Section 313(p), of the Act, as amended (19 U.S.C. 
1313(p)), provides for drawback on the basis of qualified articles which 
consist of either imported duty-paid petroleum derivatives, or petro- 
leum derivatives manufactured or produced in the United States and 
qualified for drawback under the manufacturing drawback law (19 
U.S.C. 1313(a) or (b)). 

(b) Allowance of drawback. Drawback may be granted under 19 
U.S.C. 1313(p): 

(1) In cases where there is no manufacture, upon exportation of the 
imported article, an article of the same kind and quality, or any com- 
bination thereof; or 

(2) In cases where there is a manufacture or production, upon ex- 
portation of the manufactured or produced article, an article of the 
same kind and quality, or any combination thereof. 


§ 191.172 Definitions. 


The following are definitions for purposes of this subpart only: 

(a) Qualified article. “Qualified article” means an article described in 
headings 2707, 2708, 2710 through 2715, 2901, 2902, or 3901 through 
3914 of the Harmonized Tariff Schedule of the United States (HTSUS). 
In the case of headings 3901 through 3914, the definition is limited as 
those headings apply to liquids, pastes, powders, granules and flakes. 
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(b) Same kind and quality article. “Same kind and quality article” 
means an article which is commercially interchangeable with, or which 
is referred to under the same 8—digit classification of the HTSUS as, the 
article to which it is compared. (For example, unleaded gasoline and jet 
fuel (naphtha or kerosene-type), both falling under the same HTSUS 
classification (2710.00.15) would be considered same kind and quality 
articles because they fall under the same 8 digit HTSUS classification, 
even though they are not “commercially interchangeable” .) 

(c) Exported article. “Exported article” means an article which has 
been exported and is the qualified article, an article of the same kind and 
quality as the qualified article, or any combination thereof. 


§ 191.173 Imported duty-paid derivatives (no manufacture). 


When the basis for drawback under 19 U.S.C. 13138(p) is imported 
duty-paid petroleum derivatives (that is, not articles manufactured un- 
der 19 U.S.C. 1313(a) or (b)), the requirements for drawback are as fol- 
lows: 

(a) Imported duty-paid merchandise. The imported duty-paid mer- 
chandise designated for drawback must be a “qualified article” as de- 
fined in § 191.172(a) of this subpart; 

(b) Exported article. The exported article on which drawback is 
claimed must be an “exported article” as defined in § 191.172(c) of this 
subpart; 

(c) Exporter. The exporter of the exported article must have either: 

(1) Imported the qualified article in at least the quantity of the ex- 
ported article; or 

(2) Purchased or exchanged (directly or indirectly) from an importer 
an imported qualified article in at least the quantity of the exported ar- 
ticle; 

(d) Time of export. The exported article must be exported within 180 
days after the date of entry of the designated imported duty-paid mer- 
chandise; and 

(e) Amount of drawback. The amount of drawback payable may not 
exceed the amount of drawback which would be attributable to the im- 
ported qualified article which serves as the basis for drawback. 


§ 191.174 Derivatives manufactured under 19 U.S.C. 1313(a) 
or (b). 


When the basis for drawback under 19 U.S.C. 1313(p) is petroleum 
derivatives which were manufactured or produced in the United States 
and qualify for drawback under the manufacturing drawback law (19 
U.S.C. 1313(a) or (b)), the requirements for drawback are as follows: 

(a) Merchandise. The merchandise which is the basis for drawback 
under 19 U.S.C. 1313(p) must: 

(1) Have been manufactured or produced as described in 19 U.S.C. 
1313(a) or (b) from crude petroleum or a petroleum derivative; and 

(2) Be a “qualified article” as defined in § 191.172(a) of this subpart; 
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(b) Exported article. The exported article on which drawback is 
claimed must be an “exported article” as defined in § 191.172(c) of this 
subpart; 

(c) Exporter. The exporter of the exported article must have either: 

(1) Manufactured or produced the qualified article in at least the 
quantity of the exported article; or 

(2) Purchased or exchanged (directly or indirectly) from a manufac- 
turer or producer described in 19 U.S.C. 1313(a) or (b) the qualified ar- 
ticle in at least the quantity of the exported article; 

(d) Manufacture in specific facility. The qualified article must have 
been manufactured or produced in a specific petroleum refinery or pro- 
duction facility which must be identified; 

(e) Time of export. The exported article must be exported either: 

(1) During the period provided for in the manufacturer’s or produc- 
er’s specific manufacturing drawback ruling (see § 191.8 of this part) in 
which the qualified article is manufactured or produced; or 

(2) Within 180 days after the close of the period in which the qualified 
article is manufactured or produced; and 

(f) Amount of drawback. The amount of drawback payable may not 
exceed the amount of drawback which would be attributable to the ar- 
ticle manufactured or produced under 19 U.S.C. 1313(a) or (b) which 
serves as the basis for drawback. 


§ 191.175 Drawback claimant; maintenance of records. 

(a) Drawback claimant. A drawback claimant under 19 U.S.C. 
1313(p) must be the exporter of the exported article, or the refiner, pro- 
ducer, or importer of that article. Any of these persons may designate 
another person to file the drawback claim. 

(b) Certificate of manufacture and delivery or delivery. A drawback 
claimant under 19 U.S.C. 1313(p) must provide a certificate of manufac- 
ture and delivery or a certificate of delivery, as applicable, establishing 
the drawback eligibility of the articles for which drawback is claimed. 

(c) Maintenance of records. The manufacturer, producer, importer, 
exporter and drawback claimant of the qualified article and the ex- 
ported article must all maintain their appropriate records required by 
this part. 

§ 191.176 Procedures for claims filed under 19 U.S.C. 1313(p). 

(a) Applicability. The general procedures for filing drawback claims 
shall be applicable to claims filed under 19 U.S.C. 1313(p) unless other- 
wise specifically provided for in this section. 

(b) Administrative efficiency, frequency of claims, and restructuring 
of claims. The procedures regarding administrative efficiency, frequen- 
cy of claims, and restructuring of claims (as applicable, see § 191.53 of 
this part) shall apply to claims filed under this subpart. 

(c) Imported duty-paid derivatives (no manufacture). When the basis 
for drawback under 19 U.S.C. 1313(p) is imported duty-paid petroleum 
(not articles manufactured under 19 U.S.C. 1313(a) or (b)), claims un- 
der this subpart may be paid and liquidated if: 
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(1) The claim is filed on Customs Form 331 and the letter “P” is 
marked thereon; and 

(2) The claimant provides a certification stating the basis (such as 
company records, or customer’s written certification), for the informa- 
tion contained therein and certifying that: 

(i) The exported merchandise was exported within 180 days of entry 
of the designated, imported merchandise; 

(ii) The qualified article and the exported article are commercially in- 
terchangeable or both articles are subject to the same 8-digit HTSUS 
tariff classification; 

(iii) To the best of the claimant’s knowledge, the designated imported 
merchandise, the qualified article and the exported article have not and 
will not serve as the basis of any other drawback claim; 

(iv) Evidence in support of the certification will be retained by the 
person providing the certification for 3 years after payment of the 
claim; and 

(v) Such evidence will be available for verification by Customs. 

(d) Derivatives manufactured under 19 U.S.C. 1313(a) or (6). When 
the basis for drawback under 19 U.S.C. 1313(p) is articles manufactured 
under 19 U.S.C. 1313(a) or (b), claims under this section may be paid 
and liquidated if: 

(1) The claim is filed on Customs Form 331 and the letter “P” is 
marked in block 15 thereof; 

(2) All documents required to be filed with a manufacturing claim un- 
der 19 U.S.C. 1313(a) or (b) are filed with the claim; 

(3) The claim identifies the specific refinery or production facility at 
which the derivatives were manufactured or produced; 

(4) The claim states the period of manufacture for the derivatives; 
and 

(5) The claimant provides a certification stating the basis (such as 
company records or a customer’s written certification), for the informa- 
tion contained therein and certifying that: 

(i) The exported merchandise was exported during the manufactur- 
ing period for the qualified article or within 180 days after the close of 
that period; 

(ii) The 8-digit HTSUS tariff classification of the qualified article and 
the exported article is the same; 

(iii) To the best of the claimant’s knowledge, the designated imported 
merchandise, the qualified article and the exported article have not and 
will not serve as the basis of any other drawback claim; 

(iv) Evidence in support of the certification will be retained by the 
person providing the certification for 3 years after payment of the 
claim; and 

(v) Such evidence will be available for verification by Customs. 
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SUBPART R-MERCHANDISE TRANSFERRED TO A 
FOREIGN TRADE ZONE FROM CUSTOMS TERRITORY 


§ 191.181 Drawback allowance. 


The fourth proviso of § 3 of the Foreign Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81c), provides for drawback on merchan- 
dise transferred to a foreign trade zone from Customs territory for the 
sole purpose of exportation, storage or destruction (except destruction 
of distilled spirits, wines, and fermented malt liquors), provided there is 
compliance with the regulations of this subpart. 


§ 191.182 Zone-restricted merchandise. 


Merchandise in a foreign trade zone for the purposes specified in 
§ 191.181 shall be given status as zone-restricted merchandise on prop- 
er application (see § 146.44 of this chapter). 


§ 191.183 Articles manufactured or produced in the United 
States. 


(a) Procedure for filing documents. Except for the evidence of ex- 
portation procedure, the drawback procedures prescribed in this part 
shall be followed as applicable to drawback under this subpart on ar- 
ticles manufactured or produced in the United States with the use of im- 
ported or substituted merchandise, and on flavoring extracts or 
medicinal or toilet preparations (including perfumery) manufactured 
or produced with the use of domestic tax-paid alcohol. 

(b) Notice of transfer. (1) Proof of export. The notice of zone transfer 
on Customs Form 7514 shall be in place of the documents under subpart 
G of this part to establish the exportation. 

(2) Filing procedures. The notice of transfer, in triplicate, shall be 
filed with the drawback office where the foreign trade zone is located 
prior to the transfer of the articles to the zone, or within 3 years after the 
transfer of the articles to the zone. A notice filed after the transfer shall 
state the foreign trade zone lot number. 

(3) Contents of notice. Each notice of transfer shall show the: 

(i) Number and location of the foreign trade zone; 

(ii) Number and kind of packages and their marks and numbers; 

(iii) Description of the articles, including weight (gross and net), 
gauge, measure, or number; and 

(iv) Name of the transferor. 

(c) Action of drawback office on the notice of transfer. The drawback 
office shall assign a number to each notice of transfer, return one copy to 
the transferor and forward another copy to the zone operator at the for- 
eign trade zone. 

(d) Action of foreign trade zone operator. After articles have been re- 
ceived in the zone, the zone operator shall certify on a copy of the notice 
of transfer the receipt of the articles (see § 191.184(d)(2)) and forward 
the notice to the transferor or the person designated by the transferor. 
The transferor shall verify that the notice has been certified before fil- 
ing it with the drawback claim. 
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(e) Drawback entries. Drawback entries shall be filed on Customs 
Form 331 to indicate that the merchandise was transferred to a foreign 
trade zone. The “Declaration of Exportation” shall be modified as fol- 
lows: 


DECLARATION OF TRANSFER TO A FOREIGN TRADE ZONE 


i (member of firm, officer representing corpora- 
tion, agent, or attorney), of , declare that, to the 
best of my knowledge and belief, the particulars of transfer stated in 
this entry, the notices of transfer, and receipts are correct, and that the 
merchandise was transferred to a foreign trade zone for the sole pur- 
pose of exportation, destruction, or storage, not to be returned to the 
customs territory of the United States for domestic consumption. 

Dated: 


’ 


Transferor or agent. 


§ 191.184 Merchandise transferred from continuous Customs 
custody. 

(a) Procedure for filing claims. The procedure described in subpart O 
of this part shall be followed as applicable, for drawback on merchan- 
dise transferred to a foreign trade zone from continuous Customs custo- 
dy. 
(b) Drawback entry. Before the transfer of merchandise from continu- 
ous Customs custody to a foreign trade zone, the importer or a person 
designated in writing by the importer for that purpose shall file with the 
drawback office a direct export drawback entry on Customs Form 331 
in duplicate. The drawback office shall forward one copy of Customs 
Form 331 to the zone operator at the zone. 

(c) Certification by zone operator. After the merchandise has been re- 
ceived in the zone, the zone operator shall certify on the copy of Cus- 
toms Form 331 the receipt of the merchandise (see paragraph (d)(2) of 
this section) and forward the form to the transferor or the person desig- 
nated by the transferor. After executing the certifications provided for 
in paragraph (d)(3) of this section, the transferor shall resubmit Cus- 
toms Form 331 to the drawback office in place of the bill of lading re- 
quired by § 191.156. 

(d) Modification of drawback entry. (1) Indication of transfer. Customs 
Form 331 shall indicate that the merchandise is to be transferred to a 
foreign trade zone. 

(2) Endorsement. The transferor or person designated by the trans- 
feror shall endorse Customs Form 331 as follows, for execution by the 
foreign trade zone operator: 


CERTIFICATION OF FOREIGN TRADE ZONE OPERATOR 
The merchandise described in the entry was received from 
on , 19___; in Foreign Trade Zone No. 
, (City and State) Exceptions: ; 
(Name and title) 
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By (Name of operator) 
(3) Transferor’s declaration. The transferor shall declare on Customs 
Form 331 as follows: 


TRANSFEROR’S DECLARATION 


I, of the firm of , declare that the mer- 
chandise described in this entry was duly entered at the customhouse 
on arrival at this port; that the duties thereon have been paid as speci- 
fied in this entry; and that it was transferred to Foreign Trade Zone 
No.____, located at , (City and State) for the sole purpose of ex- 
portation, destruction, or storage, not to be returned to the customs ter- 
ritory of the United States for domestic consumption. I further declare 
that to the best of my knowledge and belief, this merchandise is in the 
same quantity, quality, value, and package, unavoidable wastage and 
damage excepted, as it was at the time of importation; that no allowance 
nor reduction of duties has been made for damage or other cause except 
as specified in this entry; and that no part of the duties paid has been 
refunded by drawback or otherwise. 

Dated: 

(Transferor) 


§ 191.185 Unused merchandise drawback and merchandise 
not conforming to sample or specification, shipped with- 
out consent of the consignee, or found to be defective as of 
the time of importation. 


(a) Procedure for filing claims. The procedures described in subpart C 
of this part relating to unused merchandise drawback, and in subpart D 
of this part relating to rejected merchandise, shall be followed as appli- 
cable to drawback under this subpart for unused merchandise draw- 
back and merchandise that does not conform to sample or specification, 
is shipped without consent of the consignee, or is found to be defective as 
of the time of importation. 

(b) Drawback entry. Before transfer of the merchandise to a foreign 
trade zone, the importer or a person designated in writing by the im- 
porter for that purpose shall file with the drawback office an entry on 
Customs Form 331 in duplicate. The drawback office shall forward one 
copy of Customs Form 331 to the zone operator at the zone. 

(c) Certification by zone operator. After the merchandise has been re- 
ceived in the zone, the zone operator at the zone shall certify on the copy 
of Customs Form 331 the receipt of the merchandise and forward the 
form to the transferor or the person designated by the transferor. After 
executing the declarations provided for in paragraph (d)(3) of this sec- 
tion, the transferor shall resubmit Customs Form 331 to the drawback 
office in place of the bill of lading required by § 191.156. 

(d) Modification of drawback entry. (1) Indication of transfer. Customs 
Form 331 shall indicate that the merchandise is to be transferred to a 
foreign trade zone. 
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(2) Endorsement. The transferor or person designated by the trans- 
feror shall endorse Customs Form 331 as follows, for execution by the 
foreign trade zone operator: 


CERTIFICATION OF FOREIGN TRADE ZONE OPERATOR 


The merchandise described in this entry was received from 
on , 19 , in Foreign Trade Zone 
No. (City and State). Exceptions: 


(Name of operator) 
By (Name and title) 
(3) Transferor’s declaration. The transferor shall declare on Customs 
Form 331 as follows: 


TRANSFEROR’S DECLARATION 


I, , of the firm of , declare that the merchan- 
dise described i in the within entry was duly entered at the customhouse 
on arrival at this port; that the duties thereon have been paid as speci- 
fied in this entry; and that it was transferred to Foreign Trade Zone No. 

, located at (City and State) for the sole pur- 
pose of exportation, destruction, or storage, not to be returned to the 
customs territory of the United States for domestic consumption. I fur- 
ther declare that to the best of my knowledge and belief, said merchan- 
dise is the same in quantity, quality, value, and package as specified in 
this entry; that no allowance nor reduction in duties has been made; 
and that no part of the duties paid has been refunded by drawback or 
otherwise. 

Dated: 

Transferor 


§ 191.186 Person entitled to claim drawback. 


The person named in the foreign trade zone operator’s certification 
on the notice of transfer or the drawback entry, as applicable, shall be 
considered to be the transferor. Drawback may be claimed by, and paid 
to, the transferor. 


SUBPART S—DRAWBACK COMPLIANCE PROGRAM 
§ 191.191 Purpose. 


This subpart sets forth the requirements for the Customs drawback 
compliance program in which claimants and other parties in interest, 
including Customs brokers, may participate after being certified by 
Customs. Participation in the program is voluntary. Under the pro- 
gram, Customs is required to inform potential drawback claimants and 
related parties clearly about their rights and obligations under the 
drawback law and regulations. Reduced penalties and/or warning let- 
ters may be issued once a party has been certified for the program, and is 
in general compliance with the appropriate procedures and require- 
ments thereof. 
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§ 191.192 Certification for compliance program. 


(a) General. A party may be certified as a participant in the drawback 
compliance program after meeting the core requirements established 
under the program, or after negotiating an alternative drawback com- 
pliance program suited to the needs of both the party and Customs. Cer- 
tification requirements shall take into account the size and nature of 
the party’s drawback program, the type of drawback claims filed, and 
the volume of claims filed. Whether the party is a drawback claimant, a 
broker, or one that provides data and documentation on which a draw- 
back claim is based, will also be considered. 

(b) Core requirements of program. In order to be certified as a partici- 
pant in the drawback compliance program or negotiated alternative 
drawback compliance program, the party must be able to demonstrate 
that it: 

(1) Understands the legal requirements for filing claims, including 
the nature of the records that are required to be maintained and pro- 
duced and the time periods involved; 

(2) Has in place procedures that explain the Customs requirements to 
those employees involved in the preparation of claims, and the mainte- 
nance and production of required records; 

(3) Has in place procedures regarding the preparation of claims and 
maintenance of required records, and the production of such records to 
Customs; 

(4) Has designated a dependable individual or individuals who will be 
responsible for compliance under the program, and maintenance and 
production of required records; 

(5) Has in place a record maintenance program approved by Customs 
regarding original records, or if approved by Customs, alternative re- 
cords or recordkeeping formats for other than the original records; and 

(6) Has procedures for notifying Customs of variances in, or viola- 
tions of, the drawback compliance or other alternative negotiated draw- 
back compliance program, and for taking corrective action when 
notified by Customs of violations and problems regarding such pro- 
gram. 

(c) Broker certification. A Customs broker may be certified as a par- 
ticipant in the drawback compliance program only on behalf of a given 
claimant (see § 191.194(b)). To do so, a Customs broker who is 
employed to assist a claimant in filing for drawback must be able to 
demonstrate, for and on behalf of such claimant, conformity with the 
core requirements of the drawback compliance program as set forth in 
paragraph (b) of this section. The broker shall ensure that the claimant 
has the necessary documentation and records to support the drawback 
compliance program established on its behalf, and that claims to be filed 
under the program are reviewed by the broker for accuracy and com- 
pleteness. 
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§ 191.193 Application procedure for compliance program. 


(a) Who may apply. Claimants and other parties in interest may apply 
for participation in the drawback compliance program. This includes 
any person, corporation or business entity that provides supporting in- 
formation or documentation to one who files drawback claims, as well 
as Customs brokers who assist claimants in filing for drawback. Pro- 
gram participants may further consist of importers, manufacturers or 
producers, agent-manufacturers, complementary recordkeepers, sub- 
contractors, intermediate parties, and exporters. 

(b) Place of filing. An application in letter format containing the in- 
formation as prescribed in paragraphs (c) and (d) of this section shall be 
submitted to any drawback office. However, in the event the applicant is 
a claimant for drawback, the application shall be submitted to the 
drawback office where the claims will be filed. 

(c) Letter of application; contents. A party requesting certification to 
become a participant in the drawback compliance program shall file 
with the applicable drawback office a written application in letter for- 
mat, signed by an individual authorized to sign drawback documents 
(see § 191.6 of this part). The detail required in the application shall 
take into account the size and nature of the applicant’s drawback pro- 
gram, the type of drawback claims filed, and the dollar value and vol- 
ume of claims filed. However, the application shall contain at least the 
following information: 

(1) Name of applicant, address, IRS identification number, and the 
type of business in which engaged, as well as the name(s) of the individ- 
ual(s) designated by the applicant to be responsible for compliance un- 
der the program; 

(2) A description of the nature of the applicant’s drawback program, 
including the type of drawback in which involved (such as, manufactur- 
ing, or unused or rejected merchandise), and the applicant’s particular 
role(s) in the drawback claims process (such as claimant and/or import- 
er, manufacturer or producer, agent-manufacturer, complementary 
recordkeeper, subcontractor, intermediate party (possessor or purchas- 
er), or exporter (destroyer)); and 

(3) Size of applicant’s drawback program. (For example, if the appli- 
cant is a claimant, the number of claims filed over the previous 
12-month period should be included, along with the number estimated 
to be filed over the next 12-month period, and the estimated amount of 
drawback to be claimed annually. Other parties should describe the ex- 
tent to which they are involved in drawback activity, based upon their 
particular role(s) in the drawback process; for example, manufacturers 
should explain how much manufacturing they are engaged in for draw- 
back, such as the quantity of drawback product produced on an annual 
basis, as established by the certificates of manufacture and delivery 
they have executed.) 

(d) Application package. Along with the letter of application as pre- 
scribed in paragraph (c) of this section, the application package must 
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include a description of how the applicant will ensure compliance with 
statutory and regulatory drawback requirements. This description 
may be in the form of a booklet or set forth otherwise. The description 
must include at least the following: 

(1) The name and title of the official in the claimant’s organization 
who is responsible for oversight of the claimant’s drawback program; 

(2) If the applicant is a manufacturer and the drawback involved is 
manufacturing drawback, a copy of the letter of notification of intent to 
operate under a general manufacturing drawback ruling or the applica- 
tion for a specific manufacturing drawback ruling (see §§ 191.7 and 
191.8 of this part), as appropriate, if such letter of notification has not 
yet been acknowledged or application has not yet been approved; 

(3) A description of the applicant’s drawback record-keeping pro- 
gram, including the retention period and method (for example, paper, 
electronic, etc.); 

(4) A list of the records that will be maintained, including at least 
sample import documents, sample export documents, sample inventory 
and transportation documents (if applicable), sample laboratory or 
other documents establishing the qualification of merchandise or ar- 
ticles for substitution under the drawback law (if applicable), and sam- 
ple manufacturing documents (if applicable); 

(5) A description of the applicant’s specific procedures for: 

(i) How drawback claims are prepared (if the applicant is a claimant); 
and 

(ii) How the applicant will fulfill any requirements under the draw- 
back law and regulations applicable to its role in the drawback pro- 
gram; 

(6) A description of the applicant’s procedures for notifying Customs 
of variances in, or violations of, its drawback compliance program or 
negotiated alternative drawback compliance program, and procedures 
for taking corrective action when notified by Customs of violations or 
other problems in such program; and 

(7) A description of the applicant’s procedures for annual review to 
ensure that its drawback compliance program meets the statutory and 
regulatory drawback requirements and that Customs is notified of any 
modifications from the procedures described in this application. 


§ 191.194 Action on application to participate in compliance 
program. 


(a) Review by applicable drawback office. 

(1) General. It is the responsibility of the drawback office where the 
drawback compliance application package is filed to coordinate its deci- 
sion making on the package both with Customs Headquarters and with 
the other field drawback offices as appropriate. Customs processing of 
the package will consist of the review of the information contained 
therein as well as any additional information requested (see paragraph 
(a)(2) of this section). 
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(2) Criteria for Customs review. The drawback office shall review and 
verify the information submitted in and with the application. In order 
for Customs to evaluate the application, Customs may request addition- 
al information (including additional sample documents) and/or ex- 
planations of any of the information provided for in § 191.193(c) and (d) 
of this subpart. Based on the information submitted on and with the ap- 
plication and any information so requested, and based on the appli- 
cant’s record of transactions with Customs, the drawback office will 
approve or deny the application. The criteria to be considered in review- 
ing the applicant’s record with Customs shall include (as applicable): 

(i) The presence or absence of unresolved Customs charges (duties, 
taxes, or other debts owed Customs); 

(ii) The accuracy of the claimant’s past drawback claims; and 

(iii) Whether accelerated payment of drawback or any other draw- 
back privilege was previously revoked or suspended. 

(b) Approval. Certification as a participant in the drawback com- 
pliance program will be given to applicants whose applications are ap- 
proved under the criteria in paragraph (a)(2) of this section. The 
applicable drawback office will give written notification to an applicant 
of its certification as a participant in the drawback compliance pro- 
gram. A Customs broker obtaining certification for a drawback claim- 
ant will be sent written notification on behalf of such claimant, with a 
copy of the notification also being sent to the claimant. 

(c) Benefits of participation in program. 

(1) Alternative to penalties; written notice. When a party that has been 
certified as a participant in the drawback compliance program and is 
generally in compliance with the appropriate procedures and require- 
ments of the program commits a violation of 19 U.S.C. 1593a(a) (see 
§ 191.62(b) of this part), Customs shall, in the absence of fraud or re- 
peated violations, and in lieu of a monetary penalty as otherwise pro- 
vided under § 1593a, issue a written notice of the violation to the party. 
Repeated violations by a participant, including a Customs broker, may 
result in the issuance of penalties and the removal of certification under 
the program until corrective action, satisfactory to Customs, is taken. 

(d) Denial. If certification as a participant in the drawback com- 
pliance program is denied to an applicant, the applicant shall be given 
written notice by the applicable drawback office, specifying the grounds 
for such denial, together with any action that may be taken to correct 
the perceived deficiencies, and informing the applicant that such denial 
may be appealed to the appropriate drawback office and then appealed 
to Customs Headquarters. 

(e) Proposed revocation. If the participant commits repeated viola- 
tions of its drawback compliance program or negotiated alternative 
program, the applicable drawback office, by written notice, may pro- 
pose to revoke certification from the participant, until corrective ac- 
tion, satisfactory to Customs, is taken to prevent such violations. The 
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written notice will describe the cause for the proposed revocation and 
the corrective actions required for re-certification. 

(f) Appeal of denial or challenge to proposed revocation. A party may 
appeal a denial or challenge a proposed revocation of certification as a 
participant in the drawback compliance program by filing a written ap- 
peal, within 30 days of the date of such denial or proposed revocation, 
with the applicable drawback office. A denial of an appeal or challenge 
to a proposed revocation may itself be appealed to Customs Headquar- 
ters within 30 days of receipt of the applicable drawback office’s deci- 
sion. The 30-day period for appeal or challenge with the applicable 
drawback office and/or with Customs Headquarters may be extended 
for good cause, upon written request by the applicant for such extension 
filed with the applicable drawback office or with Customs Headquar- 
ters, as the case may be, within the 30-day period. 


§ 191.195 Combined application for certification in Draw- 
back Compliance Program and Drawback Privileges. 

An applicant for certification in the drawback compliance program 
may also, in the same application, apply for the drawback privileges 
provided for in subpart I of this part (waiver of prior notice of intent to 
export and accelerated payment of drawback). Alternatively, an appli- 
cant may separately apply for certification in the drawback compliance 
and one or both privilege(s). In the former instance, the intent to apply 
for certification and one or both privileges must be clearly stated. In all 
instances, all of the requirements for certification and the privilege(s) 
applied for must be met (for example, in a combined application for cer- 
tification in the drawback compliance program and both privileges, all 
of the information required for certification and each privilege, all re- 
quired sample documents for certification and each privilege, and all re- 
quired certifications must be included in and with the application). 


APPENDIX A TO PART 191—GENERAL MANUFACTURING DRAWBACK RULINGS 

I. General Instructions. 

A. There follow various general manufacturing drawback rulings 
which have been designed to simplify drawback procedures. Any person 
who can comply with the conditions of any one of these rulings may 
notify a Customs drawback office in writing of its intention to operate 
under the ruling. Such a letter of notification shall include the following 
information: 

1. Name and address of operator; 

2. Factories which will operate under the general ruling; 

3. If a business entity, the names of officers or other persons legally 
authorized to bind the corporation who will sign drawback documents 
on behalf of operator; 

4. Description of the merchandise and articles, unless specifically de- 
scribed in the general ruling; 

5. For the general ruling for manufacturing drawback under 
§ 1313(a) and the general ruling for manufacturing drawback (agents 
under § 1313(b)), if the drawback office has doubts as to whether the 
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conversion of the imported merchandise into the exported articles is a 
manufacturing or production operation, the operator will be asked to 
give details of the operation. 

B. These general manufacturing drawback rulings supersede general 
“contracts” previously published under the following Treasury Deci- 
sions (T.D.’s): 81-74, 81-92, 81-181, 81-234, 81-300, 83-59, 83-73, 
83-123, 85-110. Anyone currently operating under any of the above- 
listed Treasury Decisions will automatically be covered by the super- 
seding general ruling, including all privileges of the previous 
“contract”. 

II. General Drawback Manufacturing Ruling Under 19 US.C. 
1313(a). 

A. Imported Merchandise or Drawback Products! Used. (!Drawback 
products are those produced in the United States in accordance with the 
drawback law and regulations.) Imported merchandise or drawback 
products are used in the manufacture of the exported articles upon 
which drawback claims will be based. 

B. Exported Articles on which Drawback will be Claimed. Exported 
articles on which drawback will be claimed will be manufactured in the 
United States using imported merchandise or drawback products. 

C. Process Of Manufacture Or Production. The imported merchan- 
dise or drawback products will be used to manufacture new and differ- 
ent articles (see 19 CFR 191.2(p)). 

D. By-Products. 

1. Relative Values. Drawback law mandates the assignment of rela- 
tive values when two or more products necessarily are produced con- 
currently in the same operation. If by-products are produced records 
will be maintained of the market value of each product or by-product at 
the time it is first separated in the manufacturing process. 

2. Appearing-in method. The appearing in basis may not be used if 
by-products are produced unless all products are valued identically. 

E. Loss or Gain. Records will be maintained showing the extent of any 
loss or gain in net weight or measurement of the imported merchandise, 
caused by atmospheric conditions, chemical reactions, or other factors. 

F. Tradeoff. The use of any domestic merchandise acquired in ex- 
change for imported merchandise that is of the same kind and quality as 
the imported merchandise, meeting specifications set forth in the ap- 
plication by the operator for a determination of same kind and quality 
(see § 191.11(c)), shall be treated as use of the imported merchandise if 
no certificate of delivery is issued covering the imported merchandise 
(19 U.S.C. 1313(k)) upon compliance with the applicable regulations 
and rulings (see 19 CFR 191.11). 

G. Stock In Process. Stock in process does not result; or if it does re- 
sult, details will be given in claims as filed, and it will not be included in 
the computation of the merchandise used to manufacture the finished 
articles on which drawback is claimed. 
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H. Waste. No drawback is payable on any waste which results from 
the manufacturing operation. Unless the claim for drawback is based 
on the quantity of merchandise appearing in the exported articles, re- 
cords will be maintained to establish the value, the quantity, and the dis- 
position of any waste that results from manufacturing the exported 
articles. If no waste results, records will be maintained to establish that 
fact. 

I. Procedures And Records Maintained. Records will be maintained 
to establish: 

1. That the exported articles on which drawback is claimed were pro- 
duced with the use of the imported merchandise, and 

2. The quantity of imported merchandise? used in producing the ex- 
ported articles. (? If claims are to be made on an “appearing in” basis, 
the remainder of the sentence should read “appearing in the exported 
articles.”) To obtain drawback the claimant must establish that the 
completed articles were exported within 5 years after importation of the 
imported merchandise. 

J. Inventory Procedures. The operator’s inventory records will show 
how the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(a) and part 191 of the Customs Regulations will be met, as dis- 
cussed under the heading “Procedures And Records Maintained”. If 
those records do not establish satisfaction of those legal requirements, 
drawback cannot be paid. 

K. Basis of Claim for Drawback. Drawback will be claimed on the 
quantity of merchandise used in producing the exported articles only if 
there is no waste or valueless or unrecovered waste in the manufactur- 
ing operation. Drawback may be claimed on the quantity of eligible 
merchandise that appears in the exported articles, regardless of wheth- 
er there is waste, and no records of waste need be maintained. If there is 
valuable waste recovered from the manufacturing operation and re- 
cords are kept which show the quantity and value of the waste, draw- 
back may be claimed on the quantity of eligible material used to produce 
the exported articles less the amount of that merchandise which the val- 
ue of the waste would replace. 

L. General requirements. The operator will: 

1. Comply fully with the terms of this general ruling when claiming 
drawback; 

2. Open its factory and records for examination at all reasonable 
hours by authorized Government officers; 

3. Keep its drawback related records and supporting data for at least 3 
years from the date of payment of any drawback claim predicated in 
whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this general 
ruling current by reporting promptly to the drawback office which liq- 
uidates its claims any changes in the number or locations of its offices or 
factories, the corporate name, corporate officers, or the corporate orga- 
nization by succession or reincorporation; 
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5. Keep a copy of this general ruling on file for ready reference by em- 
ployees and require all officials and employees concerned to familiarize 
themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313(a), part 191 of the Customs Regula- 
tions and this general ruling. 


III. General Manufacturing Drawback Ruling Under 19 US.C. 
1313(b) For Agents. Operators under this general ruling must comply 
with T.D.s 55027(2) and 55207(1), 19 U.S.C. 1313(b), and 19 CFR part 
191 (see particularly, § 191.9). 

A. Name and Address of Principal. 

B. Imported Merchandise or Drawback Products, or Other (Substi- 
tuted) Merchandise, Used in Manufacture or Production. 

C. Articles Manufactured or Produced From the Imported Merchan- 
dise or Drawback Products or Other (Substituted) Merchandise Used in 
Manufacture or Production. 

D. Process of Manufacture or Production. The imported merchandise 
or drawback products or other substituted merchandise will be used to 
manufacture new and different articles (see 19 CFR 191.2(p)). 

E. Procedures And Records Maintained Records will be maintained 
to establish: 


1. The identity and specifications of the merchandise received 
from the principal; 


2. The date such merchandise was received from the principal; 

3. The date the merchandise received from the principal was used 
in manufacture or production, and the identity and specifications 
of the articles produced thereby; and 

4. The date the articles produced were returned to the principal. 


F. General Requirements. The operator will: 


1. Comply fully with the terms of this general ruling when 
manufacturing or producing articles for account of principal under 
the principal’s general manufacturing drawback ruling or specific 
manufacturing drawback ruling, as appropriate; 

2. Open its factory and records for examination at all reasonable 
hours by authorized Government officers; 

3. Keep its drawback related records and supporting data for at 
least 3 years from the date of payment of any drawback claim predi- 
cated in whole or in part upon this general ruling; 

4. Keep its notification of intent to operate under this general 
ruling current by reporting promptly to the drawback office which 
liquidates the claims any changes in the number or locations of the 
operator’s offices or factories, the corporate name, corporate offi- 
cers, or the corporate organization by succession or reincorpora- 
tion; 

5. Keep a copy of this general ruling on file for ready reference by 
employees and require all officials and employees concerned to fa- 
miliarize themselves with the provisions of this general ruling; and 
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6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313(b), part 191 of the Customs Regu- 
lations and this general ruling. 


IV. General Manufacturing Drawback Ruling Under 19 U.S.C. 
1313(b) For Component Parts. 
A. Same Kind and Quality (Parallel Columns). 


Imported Merchandise or Duty-Paid, Duty-Free or Domestic 
Drawback Products! tobe Merchandise of the Same Kind and 
Designated as the Basis Quality as that Designated which 
for Drawback on the will be Used in the Production of 
Exported Products. the Exported Products. 


(1 Drawback products are those produced in the United States in accor- 
dance with the drawback law and regulations. Such products have 
“dual status” under section 1313(b). They may be designated as the ba- 
sis for drawback and also may be deemed to be domestic merchandise.) 

Component parts identified Component parts identified 

by individual part numbers. with the same individual 

part numbers as those in 

the column immediately to the 

left hereof. 
The designated components will have been manufactured in accor- 
dance with the same specifications and from the same materials, and 
identified by the same part number as the substituted components. 
Further, the designated and substituted components are used inter- 
changeably in the manufacture of the exported articles upon which 
drawback will be claimed. Specifications or drawings will be main- 
tained and made available for Customs officers. The imported mer- 
chandise designated on drawback claims will be so similar to the 
merchandise used in producing the exported articles on which draw- 
back is claimed that the merchandise used would, if imported, be subject 
to the same rate of duty as the imported designated merchandise. Fluc- 
tuations in market value resulting from factors other than quality will 
not affect the drawback. 

B. Exported Articles on which Drawback will be Claimed. The ex- 
ported articles will have been manufactured in the United States using 
components described in the parallel columns above. 

C. General Statement. The operator manufactures for its own ac- 
count. The operator may produce articles for the account of another or 
another manufacturer may produce for the operator’s account under 
contract within the principal and agency relationship outlined in T.D.’s 
55027(2) and 55207(1). 

D. Process of Manufacture or Production. The components described 
in the parallel columns will be used to manufacture new and different 
articles (see 19 CFR 191.2(p)). 

E. By-Products. Not applicable. 

F Waste. No drawback is payable on any waste which results from the 
manufacturing operation. Unless the claim for drawback is based on 
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the quantity of components appearing in the exported articles, records 
will be maintained to establish the value (or the lack of value), the quan- 
tity, and the disposition of any waste that results from manufacturing 
the exported articles. If no waste results, records will be maintained to 
establish that fact. 

G. Tradeoff. The use of any domestic merchandise acquired in ex- 
change for imported merchandise that meets the same kind and quality 
specifications contained in the parallel columns of this general ruling 
shall be treated as use of the imported merchandise if no certificate of 
delivery is issued covering the imported merchandise (19 U.S.C. 
1313(k)) upon compliance with the applicable regulations and rulings. 

H. Procedures And Records Maintained. Records will be maintained 
to establish: 

1. The identity and specifications of the designated merchandise; 

2. The quantity of merchandise of the same kind and quality as the 
designated merchandise? used to produce the exported articles (? If 
claims are to be made on an “appearing in” basis, the remainder of this 
sentence should read “appearing in the exported articles produced.”); 

3. That, within 3 years after receiving the designated merchandise at 
its factory, the operator used the merchandise to produce articles. Dur- 
ing the same 3-year period, the operator produced? the exported ar- 
ticles. (° The date of production is the date an article is completed.) To 
obtain drawback the claimant must establish that the completed ar- 
ticles were exported within 5 years after the importation of the im- 
ported merchandise. The operator’s records establishing its 
compliance with these requirements will be available for audit by Cus- 
toms during business hours. Drawback is not payable without proof of 
compliance. 

I. Inventory Procedures. The operator’s inventory records will show 
how the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(b) and part 191 of the Customs Regulations will be met, as dis- 
cussed under the heading “Procedures And Records Maintained”. If 
those records do not establish satisfaction of those legal requirements, 
drawback cannot be paid. 

J. Basis of Claim for Drawback. Drawback will be claimed on the 
quantity of eligible components used in producing the exported articles 
only if there is no waste or valueless or unrecovered waste in the 
manufacturing operation. Drawback may be claimed on the quantity of 
eligible components that appears in the exported articles, regardless of 
whether there is waste, and no records of waste need be maintained. If 
there is valuable waste recovered from the manufacturing operation 
and records are kept which show the quantity and value of the waste, 
drawback may be claimed on the quantity of eligible components used 
to produce the exported articles less the amount of those components 
which the value of the waste would replace. 
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K. General Requirements. The operator will: 

1. Comply fully with the terms of this general ruling when claiming 
drawback; 

2. Open its factory and records for examination at all reasonable 
hours by authorized Government officers; 

3. Keep its drawback related records and supporting data for at least 3 
years from the date of payment of any drawback claim predicated in 
whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this general 
ruling current by reporting promptly to the drawback office which liq- 
uidates its claims any changes in the number or locations of its offices or 
factories, the corporate name, corporate officers, or the corporate orga- 
nization by succession or reincorporation; 

5. Keep a copy of this general ruling on file for ready reference by em- 
ployees and require all officials and employees concerned to familiarize 
themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313(b), part 191 of the Customs Regula- 
tions and this general ruling. 

V. General Manufacturing Drawback Ruling under 19 U.S.C. 1313(b) 
for Orange Juice. 

A. Same Kind and Quality (Parallel Columns). 


Imported Merchandise or Duty-Paid, Duty-Free or Domestic 
Drawback Products! tobe Merchandise of the Same Kind and 


Designated as the Basis Quality as that Designated which 
for Drawback on the will be Used in the Production of 


Exported Products. the Exported Products. 
Concentrated orange juice Concentrated orange juice 

for manufacturing (of not for manufacturing as described 
less than 55° Brix) as in the left-hand parallel column. 
defined in the standard of 

identity of the Food and 

Drug Administration (21 

CFR 146.53) which meets 

the Grade A standard of the 

U.S. Dept. of Agriculture 

(7 CFR 52.1557, Table IV). 


(1 Drawback products are those produced in the United States in accor- 
dance with the drawback law and regulations. Such products have 
“dual status” under section 1313(b). They may be designated as the ba- 
sis for drawback and also may be deemed to be domestic merchandise.) 

The imported merchandise designated on drawback claims will be so 
similar in quality to the merchandise used in producing the exported ar- 
ticles on which drawback is claimed that the merchandise used would, if 
imported, be subject to the same rate of duty as the imported designated 
merchandise. Fluctuations in the market value resulting from factors 
other than quality will not affect the drawback. 
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B. Exported Articles on which Drawback will be Claimed. 

1. Orange juice from concentrate (reconstituted juice). 

2. Frozen concentrated orange juice. 

3. Bulk concentrated orange juice. 

C. General Statement. The operator manufactures for its own ac- 
count. The operator may produce articles for the account of another or 
another manufacturer may produce for the operator’s account under 
contract within the principal and agency relationship outlined in T.D.’s 
55027(2) and 55207(1). 

D. Process of Manufacture or Production. 

1. Orai.ge juice from concentrate (reconstituted juice). Concentrated 
orange juice for manufacturing is reduced to a desired 11.8° Brix by a 
blending process to produce orange juice from concentrate. The follow- 
ing optional blending processes may be used: 

i. The concentrate is blended with fresh orange juice (single strength 
juice); or 

ii. The concentrate is blended with essential oils, flavoring compo- 
nents, and water; or 

iii. The concentrate is blended with water and is heat treated to re- 
duce the enzymatic activity and the number of viable microorganisms. 

2. Frozen concentrated orange juice. Concentrated orange juice for 
manufacturing is reduced to a desired degree Brix of not less than 41.8° 
Brix by the following optional blending processes: 

i. The concentrate is blended with fresh orange juice (single strength 
juice); or 

ii. The concentrate is blended with essential oils and flavoring com- 
ponents and water. 

3. Bulk concentrated orange juice. Concentrated orange juice for 
manufacturing is blended with essential oils and flavoring components 
which would enable another processor such as a dairy to prepare fin- 
ished frozen concentrated orange juice or orange juice from concen- 
trate by merely adding water to the (intermediate) bulk concentrated 
orange juice. 

E. By-Products, Waste, Loss or Gain. Not applicable. 

F. Tradeoff. The use of any domestic merchandise acquired in ex- 
change for imported merchandise that meets the same kind and quality 
specifications contained in the parallel columns of this general ruling 
shall be treated as use of the imported merchandise if no certificate of 
delivery is issued covering the imported merchandise (19 U.S.C. 
1313(k)) upon compliance with the applicable regulations and rulings. 

G. Procedures And Records Maintained. Records will be maintained 
to establish: 

1. The identity and specifications of the designated merchandise; 

2. The quantity of merchandise of the same kind and quality as the 
designated merchandise? used to produce the exported articles (2 If 
claims are to be made on an “appearing in” basis, the remainder of this 
sentence should read “appearing in the exported articles produced.”); 
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3. That, within 3 years after receiving the designated merchandise at 
its factory, the operator used the designated merchandise to produce ar- 
ticles. During the same 3-year period, the operator produced® the ex- 
ported articles. (? The date of production is the date an article is 
completed.) To obtain drawback it must be established that the com- 
pleted articles were exported within 5 years after the importation of the 
imported merchandise. Records establishing compliance with these re- 
quirements will be available for audit by Customs during business 
hours. No drawback is payable without proof of compliance. 

H. Inventory Procedures. The operator’s inventory records will show 
how the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(b) and part 191 of the Customs Regulations will be met, as dis- 
cussed under the heading “Procedures And Records Maintained”. If 
those records do not establish satisfaction of those legal requirements, 
drawback cannot be paid. 

I. Basis of Claim for Drawback. The basis of claim for drawback will 
be the quantity of concentrated orange juice for manufacturing used in 
the production of the exported articles. It is understood that when fresh 
orange juice is used as cutback, it will not be included in the pound sol- 
ids when computing the drawback due. 

J. General requirements. The operator will: 

1. Comply fully with the terms of this general ruling when claiming 
drawback; 

2. Open its factory and records for examination at all reasonable 
hours by authorized Government officers; 

3. Keep its drawback related records and supporting data for at least 3 
years from the date of payment of any drawback claim predicated in 
whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this general 
ruling current by reporting promptly to the drawback office which liq- 
uidates its claims any changes in the number or locations of its offices or 
factories, the corporate name, corporate officers, or the corporate orga- 
nization by succession or reincorporation; 

5. Keep a copy of this general ruling on file for ready reference by em- 
ployees and require all officials and employees concerned to familiarize 
themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313(b), part 191 of the Customs Regula- 
tions and this general ruling. 

VI. General Manufacturing Drawback Ruling under 19 U.S.C. 
1313(b) for Piece Goods. 

A. Same kind and Quality (Parallel Columns). 

Imported Merchandise or Duty-Paid, Duty-Free or Domestic 

Drawback Products! tobe Merchandise of the Same Kind and 

Designated as the Basis Quality as that Designated which 
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for Drawback on the will be Used in the Production of 
Exported Products. the Exported Products. 


Piece goods Piece goods 


(1 Drawback products are those produced in the United States in accor- 
dance with the drawback law and regulations. Such products have 
“dual status” under 19 U.S.C. 1313(b). They may be designated as the 
basis for drawback and also may be deemed to be domestic merchan- 
dise.) 

The piece goods used in manufacture will be the same kind and quali- 
ty as the piece goods designated as the basis of claim for drawback, and 
are used interchangeably without change in manufacturing processes 
or resultant products, by-products, or wastes. Some tolerances between 
imported-designated piece goods and the used-exported piece goods will 
be permitted to accommodate variations which are normally found in 
piece goods. These tolerances are no greater than the tolerances gener- 
ally allowed in the industry for piece goods of the same kind and quality 
as follows: 

1.A 4% weight tolerance so that the piece goods used in manufacture 
will be not more than 4% lighter or heavier than the imported piece 
goods which will be designated; 

2. A tolerance of 4% in the aggregate thread count per square inch so 
that the piece goods used in manufacture will have an aggregate thread 
count within 4%, more or less of the aggregate thread count of the im- 
ported piece goods which will be designated. In each case, the average 
yarn number of the domestic piece goods will be the same or greater 
than the average yarn number of the imported piece goods designated, 
and in each case, the substitution and tolerance will be employed only 
within the same family of fabrics, i.e., print cloth for print cloth, ging- 
ham for gingham, greige for greige, dyed for dyed, bleached for 
bleached, etc. The piece goods used in manufacture of the exported ar- 
ticles will be designated as containing the identical percentage of identi- 
cal fibers as the piece goods designated as the basis for allowance of 
drawback; for example, piece goods containing 65% cotton and 35% da- 
cron will be designated against the use of piece goods shown to contain 
65% cotton and 35% dacron. The actual fiber composition may vary 
slightly from that described on the invoice or other acceptance of the 
fabric as having the composition described on documents in accordance 
with trade practices. The substituted piece goods used in the manufac- 
ture of articles for exportation with drawback will be so similar in quali- 
ty to the imported piece goods designated for the basis of allowance of 
drawback, that the piece goods used, if imported, would have been sub- 
ject to the same or greater amount of duty as was paid on the imported 
designated piece goods. Differences in value resulting from factors oth- 
er than quality, as for example, price fluctuations, will not preclude an 
allowance of drawback. 

B. Exported Articles on which Drawback will be Claimed. Finished 
piece goods. 
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C. General Statement. The operator manufactures for its own ac- 
count. The operator may produce articles for the account of another or 
another manufacturer may produce for the operator’s account under 
contract within the principal and agency relationship outlined in 
T.D.’s. 55027(2) and 55207(1). 

D. Process of Manufacture or Production. Piece goods are subject to 
any one of the following finishing productions: 

. Bleaching, 

. Mercerizing, 

. Dyeing, 

. Printing, 

. Acombination of the above, or 

6. Any additional finishing processes. 

E. By-Products. Not applicable. 

F. Waste. Rag waste may be incurred. The operator’s records shall 
show the quantity of rag waste, if any, and its value. In instances where 
rag waste occurs and it is impractical to account for the actual quantity 
of rag waste incurred, it shall be assumed in liquidation that such rag 
waste constituted 2% of the piece goods put into the finishing processes. 

G. Shrinkage, Gain, and Spoilage. The operator’s records shall show 
the yardage lost by shrinkage or gained by stretching during manufac- 
ture, and the quantity of remnants resulting and of spoilage incurred, if 
any. 

H. Tradeoff. The use of any domestic merchandise acquired in ex- 
change for imported merchandise that meets the same kind and quality 
specifications contained in the parallel columns of this general ruling 
shall be treated as use of the imported merchandise if no certificate of 
delivery is issued covering the imported merchandise (19 U.S.C. 
1313(k)) upon compliance with the applicable regulations and rulings. 

I. Procedures And Records Maintained. Records will be maintained 
to establish: 

1. The identity and specifications of the designated merchandise; 

2. The quantity of merchandise of the same kind and quality as the 
designated merchandise? used to produce the exported articles (? If 
claims are to be made on an “appearing in” basis, the remainder of this 
sentence should read “appearing in the exported articles produced.”); 

3. That, within 3 years after receiving the designated merchandise at 
its factory, the operator used the merchandise to produce articles. Dur- 
ing the same 3-year period, the operator produced the exported ar- 
ticles. (? The date of production is the date an article is completed.) To 
obtain drawback the claimant must establish that the completed ar- 
ticles were exported within 5 years after the importation of the im- 
ported merchandise. The operator’s records establishing its 
compliance with these requirements will be available for audit by Cus- 


toms during business hours. Drawback is not payable without proof of 
compliance. 
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J. Inventory Procedures. The operator’s inventory records will show 
how the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(b) and part 191 of the Customs Regulations will be met, as dis- 
cussed under the heading “Procedures And Records Maintained”. If 
those records do not establish satisfaction of those legal requirements, 
drawback cannot be paid. 

K. Basis of Claim for drawback. Drawback will be claimed on the 
quantity of eligible piece goods used in producing the exported articles 
only if there is no waste or valueless or unrecovered waste in the 
manufacturing operation. Drawback may be claimed on the quantity of 
eligible piece goods that appears in the exported articles, regardless of 
whether there is waste, and no records of waste need be maintained. If 
there is valuable waste recovered from the manufacturing operation 
and records are kept which show the quantity and value of the waste 
from each lot of piece goods, drawback may be claimed on the quantity 
of eligible piece goods used to produce the exported articles less the 
amount of piece goods which the value of the waste would replace. 

L. General Requirements. The operator will: 

1. Comply fully with the terms of this general ruling when claiming 
drawback; 

2. Open its factory and records for examination at all reasonable 
hours by authorized Government officers; 

3. Keep its drawback related records and supporting data for at least 3 
years from the date of payment of any drawback claim predicated in 
whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this general 
ruling current by reporting promptly to the drawback office which liq- 
uidates its claims any changes in the number or locations of its offices or 
factories, the corporate name, corporate officers, or the corporate orga- 
nization by succession or reincorporation; 

5. Keep a copy of this general ruling on file for ready reference by em- 
ployees and require all officials and employees concerned to familiarize 
themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313(b), part 191 of the Customs Regula- 
tions and this general ruling. 

VII. General Manufacturing Drawback Ruling under 19 U.S.C. 
1313(b) for Steel. 

A. Same kind and Quality (Parallel Columns). 


Imported Merchandise or Duty-Paid, Duty-Free or Domestic 
Drawback Products! tobe Merchandise of the Same Kind and 
Designated as the Basis Quality as that Designated which 
for Drawback on the will be Used in the Production of 
Exported Products. the Exported Products. 


(1 Drawback products are those produced in the United States in accor- 
dance with the drawback law and regulations. Such products have 
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“dual status” under section 1313(b). They may be designated as the ba- 
sis for drawback and also may be deemed to be domestic merchandise.) 


Steel of one general class, Steel of the same general class, 
e.g., an ingot, falling within specification, and grade as the 
one SAE, AISI, or ASTM? _ steel in the column immediately 
specification, and if the to the left hereof. 

specification contains one 

or more grades falling within 

one grade of the specification. 


(2 Standards set by the Society of Automotive Engineers (SAE), the 
American Iron and Steel Institute (AISI), or the American Society for 
Testing and Materials (ASTM).) 

1. The duty-free or domestic steel used instead of the duty-paid steel 
will be interchangeable for manufacturing purposes with the duty-paid 
steel. To be interchangeable a steel must be able to be used in place of 
the substituted steel without any additional processing step in the 
manufacture of the article on which drawback is to be claimed. 

2. Because the duty-paid steel that is to be designated as the basis for 
drawback is dutiable according to its value, the amount of duty can vary 
with its size (gauge, width, or length) or composition (e.g., chrome con- 
tent). If such variances occur, designation will be by “price extra”, and 
in no case will drawback be claimed in a greater amount than that 
which would have accrued to that steel used in manufacture of or ap- 
pearing in the exported articles. Price extra is not available for coated 
or plated steel, covered in paragraph 5, infra, insofar as the coating or 
plating is concerned. 

3. The duty-paid steel will be so similar in quality to the steel used to 
manufacture the articles on which drawback will be claimed that the 
steel so used, if imported, would be classifiable in the same tariff sub- 
heading number and at the same rate of duty as the duty-paid imported 
steel. 

4. Any fluctuation in market value caused by a factor other than qual- 
ity does not affect drawback. 

5. Ifthe steel is coated or plated with a base metal, in addition to meet- 
ing the requirements for uncoated or unplated steel set forth in the par- 
allel columns, the base-metal coating or plating on the duty-free or 
domestic steel used in place of the duty-paid steel will have the same 
composition and thickness as the coating or plating on the duty-paid 
steel. Ifthe coated or plated duty-paid steel is within a SAE, AISI, ASTM 
specification, any duty-free or domestic coated or plated steel covered 
by the same specification and grade (if two or more grades are in the 
specification) is considered to meet this criterion for “same kind and 
quality.” 

B. Exported Articles on which Drawback will be Claimed. The ex- 
ported articles will have been manufactured in the United States using 
steels described in the parallel columns above. 
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C. General Statement. The operator manufactures for its own ac- 
count. The operator may produce articles for the account of another or 
another manufacturer may produce for the operator’s account under 
contract within the principal and agency relationship outlined in T.D.’s 
55027(2) and 55207(1). 

D. Process of Manufacture or Production. The steel described in the 
parallel columns will be used to manufacture new and different articles 
(see 19 CFR 191.2(p)). 

E. By-Products. Not applicable. 

F. Waste. No drawback is payable on any waste which results from the 
manufacturing operation. Unless the claim for drawback is based on 
the quantity of steel appearing in the exported articles, records will be 
maintained to establish the value (or the lack of value), the quantity, 
and the disposition of any waste that results from manufacturing the 
exported articles. If no waste results, records to establish that fact will 
be maintained. 

G. Loss or Gain. The operator will maintain records showing the ex- 
tent of any loss or gain in net weight or measurement of the steel caused 
by atmospheric conditions, chemical reactions, or other factors. 

H. Tradeoff. The use of any domestic merchandise acquired in ex- 
change for imported merchandise that meets the same kind and quality 
specifications contained in the parallel columns of this general ruling 
shall be treated as use of the imported merchandise if no certificate of 
delivery is issued covering the imported merchandise (19 U.S.C. 
1313(k)) upon compliance with the applicable regulations and rulings. 

I. Procedures And Records Maintained. Records will be maintained 
to establish: 

1. The identity and specifications of the designated merchandise; 

2. The quantity of merchandise of the same kind and quality as the 
designated merchandise® used to produce the exported articles (° If 
claims are to be made on an “appearing in” basis, the remainder of this 
sentence should read “appearing in the exported articles produced.”); 

3. That, within 3 years after receiving the designated merchandise at 
its factory, the operator used the merchandise to produce articles. Dur- 
ing the same 3-year period, the operator produced‘ the exported ar- 
ticles. (* The date of production is the date an article is completed.) To 
obtain drawback the claimant must establish that the completed ar- 
ticles were exported within 5 years after the importation of the im- 
ported merchandise. The operator’s records establishing its 
compliance with these requirements will be available for audit by Cus- 
toms during business hours. Drawback is not payable without proof of 
compliance. 

J. Inventory Procedures. The operator’s inventory records will show 
how the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(b) and part 191 of the Customs Regulations will be met, as dis- 
cussed under the heading “Procedures And Records Maintained”. If 
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those records do not establish satisfaction of those legal requirements, 
drawback cannot be paid. 

K. Basis of Claim for Drawback. Drawback will be claimed on the 
quantity of steel used in producing the exported articles only if there is 
no waste or valueless or unrecovered waste in the manufacturing op- 
eration. Drawback may be claimed on the quantity of eligible steel that 
appears in the exported articles, regardless of whether there is waste, 
and no records of waste need be maintained. If there is valuable waste 
recovered from the manufacturing operation and records are kept 
which show the quantity and value of the waste from each lot of steel, 
drawback may be claimed on the quantity of eligible steel used to pro- 
duce the exported articles less the amount of that steel which the value 
of the waste would replace. 

L. General Requirements. The operator will: 

1. Comply fully with the terms of this general ruling when claiming 
drawback; 

2. Open its factory and records for examination at all reasonable 
hours by authorized Government officers; 

3. Keep its drawback related records and supporting data for at least 3 
years from the date of payment of any drawback claim predicated in 
whole or in part upon this general ruling; 

4. Keep its letter of notification to operate under this general ruling 
current by reporting promptly to the drawback office which liquidates 
its claims any changes in the number or locations of its offices or facto- 
ries, the corporate name, corporate officers, or the corporate organiza- 
tion by succession or reincorporation; 

5. Keep a copy of this general ruling on file for ready reference by em- 
ployees and require all officials and employees concerned to familiarize 
themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313(b), part 191 of the Customs Regula- 
tions and this general ruling. 

VIII. General Manufacturing Drawback Ruling under 19 U.S.C. 
1313(b) for Sugar. 

A. Same Kind and Quality (Parallel Columns). 


Imported Merchandise or Duty-Paid, Duty-Free or Domestic 
Drawback Products! tobe Merchandise of the Same Kind and 
Designated as the Basis Quality as that Designated which 
for Drawback on the will be Used in the Production of 
Exported Products. the Exported Products. 


(1 Drawback products are those produced in the United States in accor- 
dance with the drawback law and regulations. Such products have 
“dual status” under section 1313(b). They may be designated as the ba- 
sis for drawback and also may be deemed to be domestic merchandise.) 


1. Granulated or liquid sugar 1. Granulated or liquid sugar 
for manufacturing, for manufacturing, 
containing sugar solids of containing sugar solids of 
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not less than 99.5 sugar not less than 99.5 sugar 
degrees. degrees. 


2. Granulated or liquid 2. Granulated or liquid 

sugar for manufacturing, sugar for manufacturing, 

containing sugar solids of containing sugar solids of 

less than 99.5 sugar degrees. less than 99.5 sugar 

degrees. 

The sugars listed above test within three-tenths of a degree on the pola- 
riscope. Sugars in each column are completely interchangeable with 
the sugars directly opposite and designation will be made on this basis 
only. The designated sugar on which claims for drawback will be based 
will be so similar in quality to the sugar used in manufacture of the 
products exported with drawback that the sugar used in manufacture 
would, if imported, be subject to the same amount of duty paid on a like 
quantity of designated sugar. Differences in value resulting from factors 
other than quality, such as market fluctuation, will not affect the allow- 
ance of drawback. 

B. Exported Articles on which Drawback will be Claimed. Edible sub- 
stances (including confectionery) and/or beverages and/or ingredients 
therefor. 

C. General Statement. The operator manufactures for its own ac- 
count. The operator may produce articles for the account of another or 
another manufacturer may produce for the operator’s account under 
contract within the principal and agency relationship outlined in T.D.’s 
55027(2) and 55207(1). 

D. Process of Manufacture or Production. The sugars are subjected to 
one or more of the following operations to form the desired product(s): 

. Mixing with other substances, 

. Cooking with other substances, 
. Boiling with other substances, 

. Baking with other substances, 

. Additional similar processes 

E. By-Products. Not applicable. 

F. Waste. No drawback is payable on any waste which results from the 
manufacturing operation. Unless the claim for drawback is based on 
the quantity of sugar appearing in the exported articles, records will be 
maintained to establish the value (or the lack of value), the quantity, 
and the disposition of any waste that results from manufacturing the 
exported articles. If no waste results, records to establish that fact will 
be maintained. 

G. Loss or Gain. The operator will maintain records showing the ex- 
tent of any loss or gain in net weight or measurement of the sugar 
caused by atmospheric conditions, chemical reactions, or other factors. 

H. Tradeoff. The use of any domestic merchandise acquired in ex- 
change for imported merchandise that meets the same kind and quality 
specifications contained in the parallel columns of this general ruling 
shall be treated as use of the imported merchandise if no certificate of 
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delivery is issued covering the imported merchandise (19 U.S.C. 
1313(k)) upon compliance with the applicable regulations and rulings. 

I. Procedures And Records Maintained. Records will be maintained 
to establish: 

1. The identity and specifications of the designated merchandise; 

2. The quantity of merchandise of the same kind and quality as the 
designated merchandise? used to produce the exported articles (? If 
claims are to be made on an “appearing in” basis, the remainder of this 
sentence should read “appearing in the exported articles produced.”); 

3. That, within 3 years after receiving the designated merchandise at 
its factory, the operator used the merchandise to produce articles. Dur- 
ing the same 3-year period, the operator produced® the exported ar- 
ticles. (? The date of production is the date an article is completed.) To 
obtain drawback the claimant must establish that the completed ar- 
ticles were exported within 5 years after the importation of the im- 
ported merchandise. The operator’s records establishing its 
compliance with these requirements will be available for audit by Cus- 
toms during business hours. Drawback is not payable without proof of 
compliance. 

J. Inventory Procedures. The operator’s inventory records will show 
how the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(b) and part 191 of the Customs Regulations will be met, as dis- 
cussed under the heading “Procedures And Records Maintained”. If 
those records do not establish satisfaction of those legal requirements, 
drawback cannot be paid. 

K. Basis of Claim for Drawback. Drawback will be claimed on the 
quantity of sugar used in producing the exported articles only if there is 
no waste or valueless or unrecovered waste in the manufacturing op- 
eration. Drawback may be claimed on the quantity of eligible sugar that 
appears in the exported articles regardless of whether there is waste, 
and no records of waste need be maintained. If there is valuable waste 
recovered from the manufacturing operation and records are kept 
which show the quantity and value of the waste, drawback may be 
claimed on the quantity of eligible material used to produce the ex- 
ported articles less the amount of that sugar which the value of the 
waste would replace. 

L. General Requirements. The operator will: 

1. Comply fully with the terms of this general ruling when claiming 
drawback; 

2. Open its factory and records for examination at all reasonable 
hours by authorized Government officers; 

3. Keep its drawback related records and supporting data for at least 3 
years from the date of payment of any drawback claim predicated in 
whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this general 
ruling current by reporting promptly to the drawback office which liq- 
uidates its claims any changes in the number or locations of its offices or 
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factories, the corporate name, corporate officers, or the corporate orga- 
nization by succession or reincorporation; 

5. Keep a copy of this general ruling on file for ready reference by em- 
ployees and require all officials and employees concerned to familiarize 
themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313(b), part 191 of the Customs Regula- 
tions and this general ruling. 

IX. General Drawback Ruling under 19 U.S.C. 1313(b) for Raw Sugar. 

Drawback may be allowed under 19 U.S.C. 1313(b) upon the exporta- 
tion of hard or soft refined sugars and sirups manufactured from raw 
sugar, subject to the following special requirements: 

A. The drawback allowance shall not exceed 99 percent of the duty 
paid on a quantity of raw sugar designated by the refiner which con- 
tains a quantity of sucrose not in excess of the quantity required to 
manufacture the exported sugar or sirup, ascertained as provided in 
this general rule. 

B. The refined sugars and sirups shall have been manufactured with 
the use of duty-paid, duty-free, or domestic sugar, or combinations 
thereof, within 3 years after the date on which designated sugar was re- 
ceived by the refiner, and shall have been exported within 5 years from 
the date of importation of the designated sugar. 

C. All granulated sugar testing by the polariscope 99.5° and over shall 
be deemed hard refined sugar. All refined sugar testing by the polari- 
scope less than 99.5° shall be deemed soft refined sugar. All “black- 
strap,” “unfiltered sirup,” and “final molasses” shall be deemed sirup. 

D. The imported duty-paid sugar selected by the refiner as the basis 
for the drawback claim (designated sugar) shall be of the same kind and 
quality as that used in the manufacture of the exported refined sugar or 
sirup and shall have been used within 3 years after the date on which it 
was received by the refiner. Duty-paid sugar which has been used at a 
plant of a refiner within 3 years after the date on which it was received 
by such refiner may be designated as the basis for the allowance of draw- 
back on refined sugars or sirups manufactured at another plant of the 
same refiner. 

E. For the purpose of distributing the drawback, relative values shall 
be established between hard refined (granulated) sugar, soft refined 
(various grades) sugar, and sirups at the time of separation. The entire 
period covered by an abstract shall be deemed the time of separation of 
the sugars and sirups covered by such abstract. 

F. The sucrose allowance per pound on hard refined (granulated) sug- 
ar established by an abstract, as provided for in this general ruling, 
shall be applied to hard refined sugar commercially known as loaf, cut 
loaf, cube, pressed, crushed, or powdered sugar manufactured from the 
granulated sugar covered by the abstract. 

G. The sucrose allowance per gallon on sirup established by an ab- 
stract, as provided for in this general ruling, shall be applied to sirup 
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further advanced in value by filtration or otherwise, unless such sirup is 
the subject of a special manufacturing drawback ruling. 

H. As to each lot of imported or domestic sugar used in the manufac- 
ture of refined sugar or sirup on which drawback is to be claimed, the 
raw stock records shall show the refiner’s raw lot number, the number 
and character of the packages, the settlement weight in pounds, and the 
settlement polarization. Such records covering imported sugar shall 
show, in addition to the foregoing, the import entry number, date of im- 
portation, name of importing carrier, country of origin, the Govern- 
ment weight, and the Government polarization. 

I. The melt records shall show the date of melting, the number of 
pounds of each lot of raw sugar melted, and the full analysis at melting. 

J. There shall be kept a daily record of final products boiled showing 
the date of the melt, the date of boiling, the magma filling serial number, 
the number of the vacumm pan or crystallizer filling, the date worked 
off, and the sirup filling serial number. 

K. The sirup manufacture records shall show the date of boiling, the 
period of the melt, the sirup filling serial number, the number of barrels 
in the filling, the magma filling serial number, the quantity of sirup, its 
disposition in tanks or barrels and the refinery serial manufacture 
number. 

L. The refined sugar stock records shall show the refinery serial 
manufacture number, the period of the melt, the date of manufacture, 
the grade of sugar produced, its polarization, the number and kind of 
packages, and the net weight. When soft sugars are manufactured, the 
commercial grade number and quantity of each shall be shown. 

M. Each lot of hard or soft refined sugar and each lot of sirup 
manufactured, regardless of the character of the containers or vessels in 
which it is packed or stored, shall be marked immediately with the date 
of manufacture and the refinery manufacture number applied to it in 
the refinery records provided for and shown in the abstract, as provided 
for in this general ruling, from such records. If all the sugar or sirup 
contained in any lot manufactured is not intended for exportation, only 
such of the packages as are intended for exportation need be marked as 
prescribed above, provided there is filed with the drawback office imme- 
diately after such marking a statement showing the date of manufac- 
ture, the refinery manufacture number, the number of packages 
marked, and the quantity of sugar or sirup contained therein. No draw- 
back shall be allowed in such case on any sugar or sirup in excess of the 
quantity shown on the statement as having been marked. If any pack- 
ages of sugar or sirup so marked are repacked into other containers, the 
new containers shall be marked with the marks which appeared on the 
original containers and a revised statement covering such repacking 
and remarking shall be filed with the drawback office. If sirups from 
more than one lot are stored in the same tank, the refinery records shall 
show the refinery manufacture number and the quantity of sirup from 
each lot contained in such tank. 
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N. An abstract from the foregoing records covering manufacturing 
periods of not less than 1 month nor more than 3 months, unless a dif- 
ferent period shall have been authorized, shall be filed when drawback 
is to be claimed on any part of the refined sugar or sirup manufactured 
during such period. Such abstract shall be filed by each refiner with the 
drawback office where drawback claims are filed on the basis of this 
general ruling. Such abstract shall be in the form described in Treasury 
Decision 83-59. 

O. The refiner shall file with each abstract a statement, in the form 
described in Treasury Decision 83-59. 

P At the end of each calendar month the refiner shall furnish to the 
drawback office a statement showing the actual sales of sirup and the 
average market values of refined sugars for the calendar month. 

Q. The sucrose allowance to be applied to the various products based 
on the abstract and statement provided for in this general ruling shall 
be in accordance with the example set forth in Treasury Decision 83-59. 

R. Certificates of delivery under this general ruling shall be in the 
form described in Treasury Decision 83-59. 

S. Drawback claims under this general ruling shall be in the form de- 
scribed in Treasury Decision 83-59. 

T. General Statement. The refiner manufactures for its own account. 
The refiner may produce articles for the account of another or another 
manufacturer may produce for the refiner’s account under contract 
within the principal and agency relationship outlined in T.D.’s 55027(2) 
and 55207(1). 

U. Waste. No drawback is payable on any waste which results from 
the manufacturing operation. Unless drawback claims are based on the 
“appearing in” method, records will be maintained to establish the val- 
ue (or the lack of value), the quantity, and the disposition of any waste 
that results from manufacturing the exported articles. If no waste re- 
sults, records to establish that fact will be maintained. 

V. Loss or Gain. The refiner will maintain records showing the extent 
of any loss or gain in net weight or measurement of the sugar caused by 
atmospheric conditions, chemical reactions, or other factors. 

W. Tradeoff. The use of any domestic merchandise acquired in ex- 
change for imported merchandise that meets the same kind and quality 
requirements provided for in this general ruling shall be treated as use 
of the imported merchandise if no certificate of delivery is issued cover- 
ing the imported merchandise (19 U.S.C. 1313(k)) upon compliance 
with the applicable regulations and rulings. 

X. Procedures And Records Maintained. Records will be maintained 
to establish: 

1. The identity and specifications of the designated merchandise; 

2. The quantity of merchandise of the same kind and quality as the 
designated merchandise” used to produce the exported articles (2 If 
claims are to be made on an “appearing in” basis, the remainder of this 
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sentence should read “appearing in the exported articles produced.”); 
and 

3. That, within 3 years after receiving the designated merchandise at 
its factory, the refiner used the designated merchandise to produce arti- 
cles. During the same 3-year period, the refiner produced? the exported 
articles. (2 The date of production is the date an article is completed.) 

To obtain drawback the claimant must establish that the completed 
articles were exported within 5 years after the importation of the im- 
ported merchandise. The refiner’s records establishing its compliance 
with these requirements will be available for audit by Customs during 
business hours. Drawback is not payable without proof of compliance. 

Y. General requirements. The refiner will: 

1. Comply fully with the terms of this general ruling when claiming 
drawback; 

2. Open its factory and records for examination at all reasonable 
hours by authorized Government officers; 

3. Keep its drawback related records and supporting data for at least 3 
years from the date of payment of any drawback claim predicated in 
whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this general 
ruling current by reporting promptly to the drawback office which liq- 
uidates its claims any changes in the number or locations of its offices or 
factories, the corporate name, corporate officers, or the corporate orga- 
nization by succession or reincorporation; 

5. Keep a copy of this general ruling on file for ready reference by em- 


ployees and require all officials and employees concerned to familiarize 
themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313(b), part 191 of the Customs Regula- 
tions and this general ruling. 


APPENDIX B TO ParT 191—SAMPLE FORMATS FOR 
APPLICATIONS FOR SPECIFIC MANUFACTURING DRAWBACK RULINGS 


These sample formats for applications for specific manufacturing 
drawback rulings are not rulings until reviewed and approved by Cus- 
toms Headquarters. A specific manufacturing drawback ruling consists 
of the application plus the letter of acceptance, as provided in 19 CFR 
191.8. In these application formats, remarks in parentheses and foot- 
notes are for explanatory purposes only and should not be copied. Other 
material should be quoted directly in the applications.) 
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FORMAT For SAMPLE 1313(a) & (b) 
APPLICATION COMPANY LETTERHEAD (OPTIONAL) 
U.S. Customs Service 
Entry and Carrier Rulings Branch 
1301 Constitution Avenue, N.W. 
Washington, D.C. 20229 
Dear Sir: 

We, (Applicant’s Name), a (State, e.g. Delaware) corporation (or oth- 
er described entity) submit this application for a specific manufactur- 
ing drawback ruling that our manufacturing operations qualify for 
drawback under title 19, United States Code, §§ 1313(a) & (b), and part 
191 of the Customs Regulations. We request that the Customs Service 
authorize drawback on the basis of this application. 


NAME AND ADDRESS AND IRS NUMBER OF APPLICANT 


(Section 191.8(a) of the Customs Regulations provides that each 
manufacturer or producer of articles intended for exportation with the 
benefit of drawback shall apply for a specific manufacturing drawback 
ruling, unless operating under a general manufacturing drawback rul- 
ing under § 191.7 of the Customs Regulations. Customs will not ap- 
prove an application which shows an unincorporated division or 
company as the applicant (see § 191.8(a)).) 


LOCATION OF FACTORY 


(Give the address of the factory(s) where the process of manufacture 
or production will take place. If the factory is a different legal entity 
from the applicant, so state and indicate if operating under an Agent’s 
general manufacturing drawback ruling.) 


CORPORATE OFFICERS 


(List officers and other persons legally authorized to bind the corpo- 
ration who will sign drawback documents. Section 191.6 of the Customs 
Regulations permits only the president, vice-president, secretary, trea- 
surer, or any other individual legally authorized to bind the corporation 
to sign for a corporation. In addition, a person within a business entity 
with a Customs power of attorney for the company may sign. A Customs 
power of attorney may also be given to a licensed Customs broker. This 
heading should be changed to NAMES OF PARTNERS or PRO- 
PRIETOR in the case of a partnership or sole proprietorship, respec- 
tively.) 


CUSTOMS OFFICE WHERE DRAWBACK CLAIMS WILL BE 
FILED 


(The 8 offices where drawback claims can be filed are located at: 


Boston, MA; 

New York, NY; 
Miami, FL; 

New Orleans, LA; 
Houston, TX; 
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Long Beach, CA; 
Chicago, IL; 
San Francisco, CA) 


(An original application and two copies must be filed. If the applicant 
intends to file drawback claims at more than one drawback office, two 
additional copies of the application must be furnished for each addition- 
al office indicated.) 


GENERAL STATEMENT 
(The following questions must be answered: 


1. Who will be the importer of the designated merchandise? (If 
the applicant will not always be the importer of the designated 
merchandise, does the applicant understand its obligations to ob- 
tain the appropriate certificates of delivery (19 CFR 191.10), certif- 
icates of manufacture and delivery (19 CFR 191.24), or both?) 

2. Will an agent be used to process the designated or the substi- 
tuted merchandise into articles? (If an agent is to be used, the appli- 
cant must state it will comply with T.D.’s 55027(2) and 55207(1), 
and that its agent will submit a letter of notification of intent to op- 
erate under the general manufacturing drawback ruling for agents 
(see § 191.7 and Appendix A) or an application for a specific 
manufacturing drawback ruling (see § 191.8 and this Appendix 
B).) 

3. Will the applicant be the exporter? (If the applicant will not be 
the exporter in every case but will be the claimant, the manufactur- 
er must state that it will reserve the right to claim drawback with 
the knowledge and written consent of the exporter (19 CFR 
191.82).)) 


(Since the permission to grant use of the accelerated payment proce- 
dure rests with the Customs office with which claims will be filed, do not 
include any reference to that procedure in this application.) 


PROCEDURES UNDER SECTION 1313(b) 

(PARALLEL COLUMNS—“SAME KIND AND QUALITY”) 
IMPORTED MERCHANDISE OR DUTY-PAID, DUTY-FREE OR 
DRAWBACK PRODUCTS? TO BE DOMESTIC MERCHANDISE 
DESIGNATED AS THE BASIS OF THE SAME KIND AND 
FOR DRAWBACK ON THE QUALITY AS THAT 
EXPORTED PRODUCTS DESIGNATED WHICH WILL 

BE USED IN THE 
PRODUCTION OF THE 
EXPORTED PRODUCTS 
(* Drawback products are those produced in the United States in accor- 
dance with the drawback law and regulations. Such products have 
“dual status” under section 1313(b). They may be designated as the ba- 
sis for drawback and also may be deemed to be domestic merchandise.) 
I. 
2. 
3. 
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(Following the items listed in the parallel columns, a statement will be 
made, by the applicant, that affirms the “same kind and quality” of the 
merchandise. This statement should be included in the application ex- 
actly as it is stated below:) 

The imported merchandise which we will designate on our claims will 
be so similar in quality to the merchandise used in producing the ex- 
ported articles on which we claim drawback that the merchandise used 
would, if imported, be subject to the same rate of duty as the imported 
designated merchandise. 

Fluctuations in the market value resulting from factors other than 
quality will not affect the drawback. 

(In order to successfully claim drawback it is necessary to prove that 
the duty-paid, duty-free or domestic merchandise which is to be substi- 
tuted for the imported merchandise is the “same kind and quality”. 
“Same kind and quality” does not necessarily mean that the merchan- 
dise is identical. It does mean that the merchandise is of the same nature 
or character (“same kind”) and that the merchandise to be substituted 
is interchangeable with the imported merchandise with little or no 
change in the manufacturing process to produce the same exported ar- 
ticle (“same quality”). In order to enable Customs to rule on “same kind 
and quality”, the application must include a detailed description of the 
designated imported merchandise and of the substituted duty-paid, 
duty-free or domestic merchandise to be used to produce the exported 
articles.) 

(It is essential that all the characteristics which determine the quality 
of the merchandise are provided in the application in order to sub- 
stantiate that the merchandise meets the “same kind and quality” stat- 
utory requirement. These characteristics should clearly distinguish 
merchandise of different qualities. For example, USDA standards; FDA 
standards; industry standards, e.g., ASTM; concentration; specific 
gravity; purity; luster; melting point, boiling point; odor; color; grade; 
type; hardness; brittleness; etc. Note that these are only a few examples 
of characteristics and that each kind of merchandise has its own set of 
specifications that characterizes its quality. If specifications are given 
with a minimum value, be sure to include a maximum value. The con- 
verse is also true. Often characteristics are given to Customs on at- 
tached specification sheets. These specifications should not include 
Material Safety Data sheets or other descriptions of the merchandise 
that do not contribute to the “same kind and quality” determination. 
When the merchandise is a chemical, state the chemical’s generic name 
as well as its trade name plus any generally recognized identifying num- 
ber, e.g. CAS number; Color Index Number, etc.) 

(In order to expedite the specific manufacturing drawback ruling 
process, it will be helpful if you provide copies of technical standards/ 
specifications (particularly industry standards such as ASTM stan- 
dards) referred to in your application.) 
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(The descriptions of the “same kind and quality” merchandise should 
be formatted in the parallel columns. The left-hand column will consist 
of the name and specifications of the designated imported merchandise 
under the heading set forth above. The right-hand column will consist 
of the name and specifications for the duty-paid, duty-free or domestic 
merchandise under the heading set forth above.) 


Exported Articles on Which Drawback Will Be Claimed 

(Name each article to be exported. When the identity of the product is 
not clearly evident by its name state what the product is, e.g., a herbi- 
cide. There must be a match between each article described under the 
PROCESS OF MANUFACTURE AND PRODUCTION section below 
and each article listed here.) 


Process of Manufacture or Production 

(Drawback under § 1313(b) is not allowable except where a manufac- 
ture or production exists. A manufacture or production exists when a 
“new and different article emerges having a distinctive name, charac- 
ter, or use”, or when an article is made fit for a particular use (see 19 
CFR 191.2(p); see also Anheuser-Busch Brewing Assoc. v. United States, 
207 U.S. 556 (1907); United States v. International Paint Co., 35 CCPA 
87 (1948), et al.). In order to obtain drawback under § 1313(b), it is es- 
sential for the applicant to show use in manufacture or production by 
giving a thorough description of the manufacturing process. This de- 
scription should include the name and exact condition of the merchan- 
dise listed in the Parallel Columns, a complete explanation of the 
processes to which it is subjected in this country, the effect of such pro- 
cesses, the name and exact description of the finished article, and the 
use for which the finished article is intended. When applicable, give 
equations of the chemical reactions. The attachment of a flow chart in 
addition to the description showing the manufacturing process is an ex- 
cellent means of illustrating whether or not a “new and different ar- 
ticle” has been formed. Flow charts can clearly illustrate if and at what 
point during the manufacturing process by-products and wastes are 
generated.) 

(This section should contain a description of the process by which 
each item of merchandise listed in the parallel columns above is used to 
make or produce every article that is to be exported.) 


By-Products 
1. Relative Values: 


(Some processes result in the separation of the merchandise used in 
the same operation into two or more products. List all of the products. 
State that you will record the market value of each product or by-prod- 
uct at the time it is first separated in the manufacturing process. If this 
section is not applicable to you, then state so.) 

(Drawback law mandates the assignment of relative values when two 
or more products necessarily are produced concurrently in the same op- 
eration. For instance, the refining of flaxseed necessarily produces 
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linseed oil and linseed husks (animal feed), and drawback must be dis- 
tributed to each product in accordance with its relative value. However, 
the voluntary election of a steel fabricator, for instance, to use part of a 
lot of imported steel to produce automobile doors and part of the lot to 
produce automobile fenders does not call for relative value distribu- 
tion.) 

(The relative value of a product is its value divided by the total value 
of all products, whether or not exported. For example, 100 gallons of 
drawback merchandise are used to produce 100 gallons of products, in- 
cluding 60 gallons of product A, 20 gallons of product B, and 20 gallons 
of product C. At the time of separation, the unit values of products A, B, 
and C are $5, $10, and $50 respectively. The relative value of product A 
is $300 divided by $1500 or 1/5. The relative value of B is 2/15 and of 
product C is 2/3, calculated in the same manner. This means that 1/5 of 
the drawback product payments will be distributed to product A, 2/15 to 
product B, and 2/3 to product C.) 

(Drawback is allowable on exports of by-products, but is not allow- 
able on exports of valuable waste. In making this distinction between 
by-product or valuable waste, the applicant should address the follow- 
ing significant elements: (1) the nature of the material of which the resi- 
due is composed; (2) the value of the residue as compared to the value of 
the principal manufactured product and the raw material; (3) the use to 
which it is put; (4) its status under the tariff laws, if imported; (5) wheth- 
er it is a commodity recognized in commerce; (6) whether it must be 
subjected to some process to make it saleable.) 


2. Producibility: 


(Some processes result in the separation of fixed proportions of each 
product, while other processes afford the opportunity to increase or de- 
crease the proportion of each product. An example of the latter is petro- 
leum refining, where the refiner has the option to increase or decrease 
the production of one or more products relative to the others. State un- 
der this heading whether you can or cannot vary the proportionate 
quantity of each product.) 

(The BY-PRODUCT section consists of two sub-sections: Relative 
Values and Producibility. If no by-products result from your operation 
state “Not Applicable” for the entire section. If by-products do result 
from your operation Relative Values will always apply. However, Produ- 
cibility may or may not apply. If Producibility does not apply to your by- 
product operation state “Not Applicable” for this sub-section.) 


Waste 


(Many processes result in residue materials which, for drawback pur- 
poses, are treated as wastes. Describe any residue materials which you 
believe should be so treated. If no waste results, include a positive state- 
ment to that effect under this heading.) 

(If waste occurs, state: (1) whether or not it is recovered, (2) whether 
or not it is valueless, and (3) what you do with it. This information is 
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required whether claims are made on a “used in” or “appearing in” ba- 
sis and regardless of the amount of waste incurred.) 

(Irrecoverable wastes are those consisting of materials which are lost 
in the process. Valueless wastes are those which may be recovered but 
have no value. These irrecoverable and valueless wastes do not reduce 
the drawback claim provided the claim is based on the quantity of im- 
ported material used in manufacturing. If the claim is based upon the 
quantity of imported merchandise appearing in the exported article, ir- 
recoverable and valueless waste will cause a reduction in the amount of 
drawback.) 

(Valuable wastes are those recovered wastes which have a value ei- 
ther for sale or for use in a different manufacturing process. However, it 
should be noted that this standard applies to the entire industry and is 
not a selection on your part. An option by you not to choose to sell or use 
the waste in some different operation does not make it valueless if 
another manufacturer can use the waste. State what you do with the 
waste. If you have to pay someone to get rid of it, or if you have buyers 
for the waste, you must state so in your application regardless of what 
“Basis” you are using.) 

(If you recover valuable waste and if you choose to claim on the basis 
of the quantity of imported or substituted merchandise used in produc- 
ing the exported articles (less valuable waste), state that you will keep 
records to establish the quantity and value of the waste recovered. See 
“Basis of Claim for Drawback” section below.) 


Stock in Process 


(Some processes result in another type of residual material, namely, 
stock in process, which affects the allowance of drawback. Stock in pro- 
cess necessarily reduces the quantity of imported material used in 
manufacture in a current lot or period, in that the amount manufac- 
tured in any given batch does not include the recycled merchandise go- 
ing into the next batch. Therefore the amount of imported merchandise 
used in manufacture of exported articles is decreased.) 

(If stock in process occurs, the application must include a statement 
that merchandise is considered to be used in manufacture at the time it 
was originally processed so that the stock in process will not be included 
twice in the computation of the merchandise used to manufacture the 
finished articles on which drawback is claimed.) 


Tradeoff 


(If an applicant proposes to use tradeoff (19 CFR 191.11), the appli- 
cant should so state and the applicant should describe the contractual 
arrangement between the applicant and its partner for tradeoff. The 
person claiming drawback under the tradeoff provision has the burden 
of establishing compliance with the law and regulations. In this regard, 
the terms of a written contract are always easier to establish than those 
of an oral contract.) 
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Loss or Gain (Separate and distinct from WASTE) 

(Some manufacturing processes result in an intangible loss or gain of 
the net weight or measurement of the merchandise used. This loss or 
gain is caused by atmospheric conditions, chemical reactions, or other 
factors. State the approximate usual percentage or quantity of such loss 
or gain. Note that percentage values will be considered to be measured 
“by weight” unless otherwise specified. Loss or gain does not occur dur- 
ing all manufacturing processes. If loss or gain does not apply to your 
manufacturing process, state “Not Applicable.”) 


Procedures and Records Maintained 
We will maintain records to establish: 


1. The identity and specifications of the merchandise we desig- 
nate; 

2. The quantity of merchandise of the same kind and quality as 
the designated merchandise® we used to produce the exported ar- 
ticles (3 If claims are to be made on an “appearing in” basis, the re- 
mainder of this sentence should read “appearing in the exported 
articles we produce. ”); 

3. That, within 3 years after receiving it at our factory, we used 
the designated merchandise to produce articles. During the same 
3-year period, we produced‘ the exported articles. (* The date of 
production is the date an article is completed.) 


We realize that to obtain drawback the claimant must establish that the 
completed articles were exported within 5 years after the importation of 
the imported merchandise. 

Our records establishing our compliance with these requirements 
will be available for audit by Customs during business hours. We under- 
stand that drawback is not payable without proof of compliance. 


Inventory Procedures 
(Describe your inventory records and state how those records will 
meet the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(b) and part 191 of the Customs Regulations as discussed under the 
heading PROCEDURES AND RECORDS MAINTAINED. 
To insure compliance the following areas should be included in your 
discussion:) 
RECEIPT AND STORAGE OF DESIGNATED MERCHANDISE 
RECORDS OF USE OF DESIGNATED MERCHANDISE 
BILLS OF MATERIALS 
MANUFACTURING RECORDS 
WASTE RECORDS 
RECORDS OF USE OF DUTY-PAID, DUTY-FREE OR DOMES- 
TIC MERCHANDISE OF THE REQUIRED “SAME KIND 


AND QUALITY” WITHIN 3 YEARS AFTER THE RECEIPT 
OF THE DESIGNATED MERCHANDISE 


FINISHED STOCK STORAGE RECORDS 
SHIPPING RECORDS 
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(Proof of time frames may be specific or inclusive, e.g. within 120 
days, but specific proof is preferable. Separate storage and identifica- 
tion of each article or lot of merchandise usually will permit specific 
proof of exact dates. Proof of inclusive dates of use, production or export 
may be acceptable, but in such cases it is well to describe very specifical- 
ly the data you intend to use to establish each legal requirement, there- 
by avoiding misunderstandings at the time of audit.) 

(If you do not describe the inventory records that you will use, a state- 
ment that the legal requirements will be met by your inventory proce- 
dures is acceptable. However, it should be noted that without a detailed 
description of the inventory procedures set forth in the application a 
judgement as to the adequacy of such a statement cannot be made until 
a drawback claim is verified. Approval of this application for a specific 
manufacturing drawback ruling merely constitutes approval of the rul- 
ing application as submitted; it does not constitute approval of the ap- 
plicant’s record keeping procedures if, for example, those procedures 
are merely described as meeting the legal requirements, without specif- 
ically stating how the requirements will be met. Failure to describe how 
the specific records will show receipt, use and export may be a ground to 
deny use of the accelerated payment procedure until completion of a 
satisfactory audit. Drawback is not payable without proof of com- 
pliance.) 


Basis of Claim for Drawback 
(There are three different bases that may be used to claim drawback: 


(1) Used in; (2) Appearing In; and (3) Used less Valuable Waste.) 

(The “Used In” basis may be employed only if there is either no waste 
or valueless or unrecovered waste in the operation. Irrecoverable or 
valueless waste does not reduce the amount of drawback when claims 
are based on the “Used In” basis. Drawback is payable in the amont of 
99 percent of the duty paid on the quantity of imported material desig- 
nated as the basis for the allowance of drawback on the exported arti- 
cles. The designated quantity may not exceed the quantity of material 
actually used in the manufacture of the exported articles.) 


(For example, if 100 pounds of material, valued at $1.00 per pound, 
were used in manufacture resulting in 10 pounds of irrecoverable 
or valueless waste, the 10 pounds of irrecoverable or valueless 
waste would not reduce the drawback. In this case drawback would 
be payable on 99% of the duty paid on the 100 pounds of designated 
material used to produce the exported articles.) 


(The “Appearing In” basis may be used regardless of whether there is 
waste. If the “Appearing in” basis is used, the claimant does not need to 
keep records of waste and its value. However, the manufacturer must 
establish the identity and quantity of the merchandise appearing in the 
exported product and provide this information. Waste reduces the 
amount of drawback when claims are made on the “Appearing In” ba- 
sis. Drawback is payable on 99 percent of the duty paid on the quantity 
of material designated, which may not exceed the quantity of eligible 





162 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 5, JANUARY 29, 1997 


material that appears in the exported articles. “Appearing In” may not 
be used if by-products are involved unless the applicant agrees to value 
all products identically.) 


(Based on the previous example, drawback would be payable on the 
90 pounds of merchandise which actually went into the exported 
product (appearing in) rather than the 100 pounds used in as set 
forth previously.) 


(The “Used Less Valuable Waste” basis may be employed when the 
manufacturer recovers valuable waste, and keeps records of the quanti- 
ty and value of waste from each lot of merchandise. The value of the 
waste reduces the amount of drawback when claims are based on the 
“Used Less Valuable Waste” basis. When valuable waste is incurred, the 
drawback allowance on the exported article may be based on the duty 
paid on the quantity of merchandise used in the manufacture, reduced 
by the quantity of such merchandise which the value of the waste will 
replace. Thus in this case, drawback is claimed on the quantity of eligi- 
ble material actually used to produce the exported product, less the 
amount of such material which the value of the waste would replace. 
Note section 191.25(c) of the Customs Regulations.) 


(Based on the previous examples, if the 10 pounds of waste had a 
value of $.50 per pound, then the 10 pounds of waste, having a total 
value of $5.00, would be equivalent in value to 5 pounds of the des- 
ignated material. Thus the value of the waste would replace 5 
pounds of the merchandise used, and drawback is payable on 99 
percent of the duty paid on the 95 pounds of imported material des- 
ignated as the basis for the allowance of drawback on the exported 
article rather than on the 100 pounds “Used In” or the 90 pounds 
“Appearing In” as set forth in the above examples.) 


(Two methods exist for the manufacturer to show the quantity of ma- 


terial used or appearing in the exported article: (1) Schedule or (2) Ab- 
stract.) 


(A “schedule” shows the quantity of material used in producing 
each unit of product. The schedule method is usually employed 
when a standard line of merchandise is being produced according 
to fixed formulas. Some schedules will show the quantity of mer- 
chandise used to manufacture or produce each article and others 
will show the quantity appearing in each finished article. Sched- 
ules may be prepared to show the quantity of merchandise either 
on the basis of percentages or by actual weights and measure- 
ments. A schedule determines the amount that will be needed to 
produce a unit of product before the material is actually used in 
production;) 

(An “abstract” is the summary of the records (which may be set 
forth on Customs Form 331) which shows the total quantity used in 
producing all products during the period covered by the abstract. 
The abstract looks at a duration of time, for instance 3 months, in 
which the quantity of material has been used. An abstract looks 
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back on how much material was actually used after a production 
period has been completed.) 


(An applicant who fails to indicate the “schedule” choice must base 
his claims on the “abstract” method. State which Basis and Method you 
will use. An example of Used In by Schedule follows:) 


We shall claim drawback on the quantity of (specify material) used 
in manufacturing (exported article) according to the schedule set 
forth below. 


(Section 191.8(f) of the Customs Regulations requires submission of 
the schedule with the application for a specific manufacturing draw- 
back ruling. An applicant who desires to file supplemental schedules 
with the drawback office whenever there is a change in the quantity or 
material used should state:) 


We request permission to file supplemental schedules with the 
drawback office covering changes in the quantities of material used 
to produce the exported articles, or different styles or capacities of 
containers of such exported merchandise. 


(Except as noted above in the explanation of the “Appearing In” ba- 
sis, neither the “Appearing In” basis nor the “schedule” method for 
claiming drawback may be used where the relative value procedure is 
required.) 


PROCEDURES UNDER SECTION 1313(a) 


Imported Merchandise or Drawback Products Used Under 
1313(a) 


(List the imported merchandise or drawback products) 


Exported Articles on Which Drawback Will Be Claimed 

(Name each article to be exported. When the identity of the product is 
not clearly evident by its name state what the product is, e.g., a herbi- 
cide. There must be a match between each article described under the 
PROCESS OF MANUFACTURE AND PRODUCTION section below 
and each article listed here.) 

(If the merchandise used under § 1313(a) is not also used under 
§ 1313(b), the sections entitled PROCESS OF MANUFACTURE OR 
PRODUCTION, BY-PRODUCTS, LOSS OR GAIN, and STOCK IN 
PROCESS should be included here to cover merchandise used under 
§ 1813(a). However, if the merchandise used under § 1313(a) is also 
used under § 1313(b) these sections need not be repeated unless they 
differ in some way from the § 1313(b) descriptions.) 


Procedures and Records Maintained 
We will maintain records to establish: 
1. That the exported articles on which drawback is claimed were 
produced with the use of the imported merchandise, and 


2. The quantity of imported merchandise? we used in producing 
the exported articles (° If claims are to be made on an “appearing 
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in” basis, the remainder of the sentence should read “appearing in 
the exported articles we produce.”). 


We realize that to obtain drawback the claimant must establish that the 


completed articles were exported within 5 years after importation of the 
imported merchandise. 


Inventory Procedures 


(This section must be completed separately from that set forth under 
the § 1313(b) portion of your application. The legal requirements under 
§ 1313(a) differ from those under § 1313(b).) 

(Describe your inventory procedures and state how you will identify 
the imported merchandise from the time it is received at your factory 
until it is incorporated in the articles to be exported. Also describe how 
you will identify the finished articles from the time of manufacture un- 
til shipment.) 


Basis of Claim for Drawback 

(See section with this title for procedures under § 1313(b). Either re- 
peat the same basis of claim or use a different basis of claim, as described 
above, specifically for drawback claimed under § 1313(a).) 
Agreements 

The Applicant specifically agrees that it will: 


1. Operate in full conformance with the terms of this application 
for a specific manufacturing drawback ruling when claiming draw- 


back; 

2. Open its factory and records for examination at all reasonable 
hours by authorized Government officers; 

3. Keep its drawback related records and supporting data for at 
least 3 years from the date of payment of any drawback claim predi- 
cated in whole or in part upon this application; 

4. Keep this application current by reporting promptly to the 
drawback office which liquidates its claims any changes in the 
number or locations of its offices or factories, the corporate name, 
corporate officers, or the corporate organization by succession or 
reincorporation; 

5. Keep this application current by reporting promptly to the 
Headquarters, U.S. Customs Service all other changes affecting in- 
formation contained in this application; 

6. Keep a copy of this application and the letter of approval by 
Customs Headquarters on file for ready reference by employees 
and require all officials and employees concerned to familiarize 
themselves with the provisions of this application and that letter of 
approval; and 

7. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313(a) & (b), part 191 of the Customs 
Regulations and this application and letter of approval. 


Declaration of Official 


I declare that I have read this application for a specific manufactur- 
ing drawback ruling; that I know the averments and agreements con- 
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tained herein are true and correct; and that my signature on this 
day of 19 _, 
makes this application binding on 


(Name of Applicant Corporation, 
Partnership, or Sole Proprietorship) 

BY® 
(Signature and Title) 


(Print Name) 
(© Section 191.6(a) of the Customs Regulations requires that applica- 
tions for specific manufacturing drawback rulings be signed by the 
owner of a sole proprietorship, a partner in a partnership, or the presi- 
dent, vice president, secretary, treasurer or other individual legally au- 
thorized to bind the corporation. In addition, any employee of a 
business entity with a customs power of attorney filed with the Customs 
port for the drawback office which will liquidate your drawback claims 
may sign such an application, as may a licensed Customs broker with a 
Customs power of attorney. You should state in which Customs port 
your Customs power(s) of attorney is/are filed.) 


FORMAT FOR 1313(B) APPLICATION COMPANY LETTERHEAD (OPTIONAL) 
U.S. Customs Service 
Entry and Carrier Rulings Branch 
1301 Constitution Avenue, N.W. 
Washington, D.C. 20229 
Dear Sir: 

We, (Applicant’s Name), a (State, e.g. Delaware) corporation (or oth- 
er described entity) submit this application for a specific manufactur- 
ing drawback ruling that our manufacturing operations qualify for 
drawback under title 19, United States Code, section 1313(b), and part 
191 of the Customs Regulations. We request that the Customs Service 
authorize drawback on the basis of this application. 


Name and Address and IRS Number ofApplicant 


(Section 191.8(a) of the Customs Regulations provides that each 
manufacturer or producer of articles intended for exportation with the 
benefit of drawback shall apply for a specific manufacturing drawback 
ruling, unless operating under a general manufacturing drawback rul- 
ing under § 191.7 of the Customs Regulations. Customs will not ap- 
prove an application which shows an unincorporated division or 
company as the applicant (see § 191.8(a)).) 


Location of Factory 


(Give the address of the factory(ies) where the process of manufac- 
ture or production will take place. If the factory is a different legal entity 
from the applicant, so state and indicate if operating under an Agent’s 
general manufacturing drawback ruling.) 
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Corporate Officers 


(List officers and other persons legally authorized to bind the corpo- 
ration who will sign drawback documents. Section 191.6 of the Customs 
Regulations permits only the president, vice-president, secretary, trea- 
surer, or any other individual legally authorized to bind the corporation 
to sign for a corporation. In addition, a person within a business entity 
with a Customs power of attorney for the company may sign. A Customs 
power of attorney may also be given to a licensed Customs broker. This 
heading should be changed to NAMES OF PARTNERS or PRO- 
PRIETOR in the case of a partnership or sole proprietorship, respec- 
tively.) 


Customs Office Where Drawback Claims Will Be Filed 
(The 8 offices where drawback claims can be filed are located at: 


Boston, MA; 

New York, NY; 
Miami, FL; 

New Orleans, LA; 
Houston, TX; 
Long Beach, CA; 
Chicago, IL; 

San Francisco, CA) 


(An original application and two copies must be filed. If the applicant 
intends to file drawback claims at more than one drawback office, two 


additional copies of the application must be furnished for each addition- 
al office indicated.) 


General Statement 
(The following questions must be answered: 


1. Who will be the importer of the designated merchandise? 

(If the applicant will not always be the importer of the designated 
merchandise, does the applicant understand its obligations to ob- 
tain the appropriate certificates of delivery (19 CFR 191.10), certif- 
icates of manufacture and delivery (19 CFR 191.24), or both?) 


2. Will an agent be used to process the designated or the substituted 
merchandise into articles? 

(If an agent is to be used, the applicant must state it will comply 
with T.D.’s 55027(2), 55207(1), and that its agent will submit a let. 
ter of notification of intent to operate under the general manufac- 
turing drawback ruling for agents (see § 191.7 and Appendix A), or 
an application for a specific manufacturing drawback ruling (see 
§ 191.8 and this Appendix B).) 


3. Will the applicant be the exporter? 

(If the applicant will not be the exporter in every case but will be 
the claimant, the manufacturer must state that it will reserve the 
right to claim drawback with the knowledge and written consent of 
the exporter (19 CFR 191.82).) 
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(Since the permission to grant use of the accelerated payment proce- 
dure rests with the Drawback office with which claims will be filed, do 
not include any reference to that procedure in this application.) 


(PARALLEL COLUMNS—“SAME KIND AND QUALITY”) 
IMPORTED MERCHANDISE OR DUTY-PAID, DUTY-FREE OR 
DRAWBACK PRODUCTS? TO BE DOMESTIC MERCHANDISE 
DESIGNATED AS THE BASIS OF THE SAME KIND AND 
FOR DRAWBACK ON THE QUALITY AS THAT 
EXPORTED PRODUCTS DESIGNATED WHICH WILL 

BE USED IN THE 
PRODUCTION OF THE 
EXPORTED PRODUCTS 
(2 Drawback products are those produced in the United States in accor- 
dance with the drawback law and regulations. Such products have 
“dual status” under § 1313(b). They may be designated as the basis for 
drawback and also may be deemed to be domestic merchandise.) 
1. : 
; 2. 

3. 3. 
(Following the items listed in the parallel columns, a statement will be 
made, by the applicant, that affirms the “same kind and quality” of the 
merchandise. This statement should be included in the application ex- 
actly as it is stated below:) 

The imported merchandise which we will designate on our claims will 
be so similar in quality to the merchandise used in producing the ex- 
ported articles on which we claim drawback that the merchandise used 
would, if imported, be subject to the same rate of duty as the imported 
designated merchandise. 

Fluctuations in the market value resulting from factors other than 
quality will not affect the drawback. 

(In order to successfully claim drawback it is necessary to prove that 
the duty-paid, duty-free or domestic merchandise which is to be substi- 
tuted for the imported merchandise is the “same kind and quality”. 
“Same kind and quality” does not necessarily mean that the merchan- 
dise is identical. It does mean that the merchandise is of the same nature 
or character (“same kind”) and that the merchandise to be substituted 
is interchangeable with the imported merchandise with little or no 
change in the manufacturing process to produce the same exported ar- 
ticle (“same quality”). In order to enable Customs to rule on “same kind 
and quality”, the application must include a detailed description of the 
designated imported merchandise and of the substituted duty-paid, 
duty-free or domestic merchandise to be used to produce the exported 
articles.) 

(It is essential that all the characteristics which determine the quality 
of the merchandise are provided in the application in order to sub- 
stantiate that the merchandise meets the “same kind and quality” stat- 
utory requirement. These characteristics should clearly distinguish 
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merchandise of different qualities. For example, USDA standards; FDA 
standards; industry standards, e.g., ASTM; concentration; specific 
gravity; purity; luster; melting point, boiling point; odor; color; grade; 
type; hardness; brittleness; etc. Note that these are only a few examples 
of characteristics and that each kind of merchandise has its own set of 
specifications that characterizes its quality. If specifications are given 
with a minimum value, be sure to include a maximum value. The con- 
verse is also true. Often characteristics are given to Customs on at- 
tached specification sheets. These specifications should not include 
Material Safety Data sheets or other descriptions of the merchandise 
that do not contribute to the “same kind and quality” determination. 
When the merchandise is a chemical, state the chemical’s generic name 
as well as its trade name plus any generally recognized identifying num- 
ber, e.g. CAS number; Color Index Number, etc.) 

(In order to expedite the specific manufacturing drawback ruling re- 
view process, it will be helpful if you provide copies of technical stan- 
dards/specifications (particularly industry standards such as ASTM 
standards) referred to in your application.) 

(The descriptions of the “same kind and quality” merchandise should 
be formatted in the parallel columns. The left-hand column will consist 
of the name and specifications of the designated imported merchandise 
under the heading set forth above. The right-hand column will consist 
of the name and specifications for the duty-paid, duty-free or domestic 
merchandise under the heading set forth above.) 


Exported Articles on Which Drawback Will Be Claimed 

(Name each article to be exported. When the identity of the product is 
not clearly evident by its name state what the product is, e.g., a herbi- 
cide. There must be a match between each article described under the 
PROCESS OF MANUFACTURE AND PRODUCTION section below 
and each article listed here.) 


Process of Manufacture or Production 

(Drawback under § 1313(b) is not allowable except where a manufac- 
ture or production exists. A manufacture or production exists when a 
“new and different article emerges having a distinctive name, charac- 
ter, or use”, or when an article is made fit for a particular use (see 19 
CFR 191.2(p); see also Anheuser-Busch Brewing Assoc. v. United States, 
207 U.S. 556 (1907); United States v. International Paint Co., 35 CCPA 
87 (1948), et al.). In order to obtain drawback under § 1313\(b), it is es- 
sential for the applicant to show use in manufacture or production by 
giving a thorough description of the manufacturing process. This de- 
scription should include the name and exact condition of the merchan- 
dise listed in the Parallel Columns, a complete explanation of the 
processes to which it is subjected in this country, the effect of such pro- 
cesses, the name and exact description of the finished article, and the 
use for which the finished article is intended. When applicable, give 
equations of the chemical reactions. The attachment of a flow chart in 
addition to the description showing the manufacturing process is an ex- 
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cellent means of illustrating whether or not a “new and different ar- 
ticle” has been formed. Flow charts can clearly illustrate if and at what 
point during the manufacturing process by-products and wastes are 
generated.) 

(This section should contain a description of the process by which 
each item of merchandise listed in the parallel columns above is used to 
make or produce every article that is to be exported.) 


By-Products 
1. Relative Values: 


(Some processes result in the separation of the merchandise used in 
the same operation into two or more products. List all of the products. 
State that you will record the market value of each product or by-prod- 
uct at the time it is first separated in the manufacturing process. If this 
section is not applicable to you, then state so.) 

(Drawback law mandates the assignment of relative values when two 
or more products necessarily are produced concurrently in the same op- 
eration. For instance, the refining of flaxseed necessarily produces 
linseed oil and linseed husks (animal feed), and drawback must be dis- 
tributed to each product in accordance with its relative value. However, 
the voluntary election of a steel fabricator, for instance, to use part of a 
lot of imported steel to produce automobile doors and part of the lot to 
produce automobile fenders does not call for relative value distribu- 
tion.) 

(The relative value of a product is its value divided by the total value 
of all products, whether or not exported. For example, 100 gallons of 
drawback merchandise are used to produce 100 gallons of products, in- 
cluding 60 gallons of product A, 20 gallons of product B, and 20 gallons 
of product C. At the time of separation, the unit values of products A, B, 
and C are $5, $10, and $50 respectively. The relative value of product A 
is $300 divided by $1500 or 1/5. The relative value of B is 2/15 and of 
product C is 2/3, calculated in the same manner. This means that 1/5 of 
the drawback product payments will be distributed to product A, 2/15 to 
product B, and 2/3 to product C.) 

(Drawback is allowable on exports of by-products, but is not allow- 
able on exports of valuable waste. In making this distinction between 
by-product or valuable waste, the applicant should address the follow- 
ing significant elements: (1) the nature of the material of which the resi- 
due is composed; (2) the value of the residue as compared to the value of 
the principal manufactured product and the raw material; (3) the use to 
which it is put; (4) its status under the tariff laws, if imported; (5) wheth- 
er it is a commodity recognized in commerce; (6) whether it must be 
subjected to some process to make it saleable.) 


2. Producibility: 


(Some processes result in the separation of fixed proportions of each 
product, while other processes afford the opportunity to increase or de- 
crease the proportion of each product. An example of the latter is petro- 
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leum refining, where the refiner has the option to increase or decrease 
the production of one or more products relative to the others. State un- 
der this heading whether you can or cannot vary the proportionate 
quantity of each product.) 

(The BY-PRODUCT section consists of two sub-sections: Relative 
Values and Producibility. If no by-products result from your operation 
state “Not Applicable” for the entire section. If by-products do result 
from your operation Relative Values will always apply. However, Produ- 
cibility may or may not apply. If Producibility does not apply to your by- 
product operation state “Not Applicable” for this sub-section.) 

Waste 


(Many processes result in residue materials which, for drawback pur- 
poses, are treated as wastes. Describe any residue materials which you 
believe should be so treated. If no waste results, include a positive state- 
ment to that effect under this heading.) 

(If waste occurs, state: (1) whether or not it is recovered, (2) whether 
or not it is valueless, and (3) what you do with it. This information is 
required whether claims are made on a “used in” or “appearing in” ba- 
sis and regardless of the amount of waste incurred.) 

(Irrecoverable wastes are those consisting of materials which are lost 
in the process. Valueless wastes are those which may be recovered but 
have no value. These irrecoverable and valueless wastes do not reduce 
the drawback claim provided the claim is based on the quantity of im- 
ported material used in manufacturing. If the claim is based upon the 
quantity of imported merchandise appearing in the exported article, ir- 
recoverable and valueless waste will cause a reduction in the amount of 
drawback.) 

(Valuable wastes are those recovered wastes which have a value ei- 
ther for sale or for use in a different manufacturing process. However, it 
should be noted that this standard applies to the entire industry and is 
not a selection on your part. An option by you not to choose to sell or use 
the waste in some different operation does not make it valueless if 
another manufacturer can use the waste. State what you do with the 
waste. If you have to pay someone to get rid of it, or if you have buyers 
for the waste, you must state so in your application regardless of what 
“Basis” you are using.) 

(If you recover valuable waste and if you choose to claim on the basis 
of the quantity of imported or substituted merchandise used in produc- 
ing the exported articles less valuable waste, state that you will keep re- 
cords to establish the quantity and value of the waste recovered. See 
“Basis of Claim for Drawback” section below.) 

Stock in Process 

(Some processes result in another type of residual material, namely, 
stock in process, which affects the allowance of drawback. Stock in pro- 
cess necessarily reduces the quantity of imported material used in 
manufacture in a current lot or period, in that the amount manufac- 
tured in any given batch does not include the recycled merchandise go- 





U.S. CUSTOMS SERVICE LTE 


ing into the next batch. Therefore the amount of imported merchandise 
used in manufacture of exported articles is decreased.) 

(If stock in process occurs, the application must include a statement 
that merchandise is considered to be used in manufacture at the time it 
was originally processed so that the stock in process will not be included 
twice in the computation of the merchandise used to manufacture the 
finished articles on which drawback is claimed.) 


Tradeoff 


(If an applicant proposes to use tradeoff (19 CFR 191.11), the appli- 
cant should so state and the applicant should describe the contractual 
arrangement between the applicant and its partner for tradeoff. The 
person claiming drawback under the tradeoff provisions has the burden 
of establishing compliance with the law and regulations. In this regard, 
the terms of a written contract are always easier to establish than those 
of an oral contract.) 


Loss or Gain (Separate and distinct from WASTE) 


(Some manufacturing processes result in an intangible loss or gain of 
the net weight or measurement of the merchandise used. This loss or 
gain is caused by atmospheric conditions, chemical reactions, or other 
factors. State the approximate usual percentage or quantity of such loss 
or gain. Note that percentage values will be considered to be measured 
“by weight” unless otherwise specified. Loss or gain does not occur dur- 
ing all manufacturing processes. If loss or gain does not apply to your 
manufacturing process, state “Not Applicable.”) 


Procedures and Records Maintained 
We will maintain records to establish: 


1. The identity and specifications of the merchandise we desig- 
nate; 

2. The quantity of merchandise of the same kind and quality as 
the designated merchandise® we used to produce the exported ar- 
ticles (° If claims are to be made on an “appearing in” basis, the re- 
mainder of this sentence should read “appearing in the exported 
articles we produce.”); 

3. That, within 3 years after receiving it at our factory, we used 
the designated merchandise to produce articles. During the same 
3-year period, we produced‘ the exported articles. (* The date of 
production is the date an article is completed.) 


We realize that to obtain drawback the claimant must establish that 
the completed articles were exported within 5 years after the importa- 
tion of the imported merchandise. 

Our records establishing our compliance with these requirements 
will be available for audit by Customs during business hours. We under- 
stand that drawback is not payable without proof of compliance. 


Inventory Procedures 


(Describe your inventory records and state how those records will 
meet the drawback recordkeeping requirements set forth in 19 U.S.C. 
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1313(b) and part 191 of the Customs Regulations as discussed under the 
heading PROCEDURES AND RECORDS MAINTAINED. 

To insure compliance the following areas should be included in your 
discussion:) 


RECEIPT AND STORAGE OF DESIGNATED MERCHANDISE 

RECORDS OF USE OF DESIGNATED MERCHANDISE 

BILLS OF MATERIALS 

MANUFACTURING RECORDS 

WASTE RECORDS 

RECORDS OF USE OF DUTY-PAID, DUTY-FREE OR DOMES- 
TIC MERCHANDISE OF THE REQUIRED “SAME KIND 
AND QUALITY” WITHIN 3 YEARS AFTER THE RECEIPT 
OF THE DESIGNATED MERCHANDISE 

FINISHED STOCK STORAGE RECORDS 

SHIPPING RECORDS 


(Proof of time frames may be specific or inclusive, e.g. within 120 
days, but specific proof is preferable. Separate storage and identifica- 
tion of each article or lot of merchandise usually will permit specific 
proof of exact dates. Proof of inclusive dates of use, production or export 
may be acceptable, but in such cases it is well to describe very specifical- 
ly the data you intend to use to establish each legal requirement, there- 
by avoiding misunderstandings at the time of audit.) 

(If you do not describe the inventory records that you will use, a state- 
ment that the legal requirements will be met by your inventory proce- 
dures is acceptable. However, it should be noted that without a detailed 
description of the inventory procedures set forth in the application a 
judgement as to the adequacy of such a statement cannot be made until 
a drawback claim is verified. Approval of this application for a specific 
manufacturing drawback ruling merely constitutes approval of the rul- 
ing application as submitted; it does not constitute approval of the ap- 
plicant’s record keeping procedures if, for example, those procedures 
are merely described as meeting the legal requirements, without specif- 
ically stating how the requirements will be met. Failure to describe how 
the specific records will show receipt, use and export may be a ground to 
deny use of the accelerated payment procedure until completion of a 
satisfactory audit. Drawback is not payable without proof of com- 
pliance.) 


Basis of Claim for Drawback 


(There are three different bases that may be used to claim drawback: 
(1) Used in; (2) Appearing In; and (3) Used less Valuable Waste.) 

(The “Used In” basis may be employed only if there is either no waste 
or valueless or unrecovered waste in the operation. Irrecoverable or 
valueless waste does not reduce the amount of drawback when claims 
are based on the “Used In” basis. Drawback is payable in the amount of 
99 percent of the duty paid on the quantity of imported material designe 
allowance of drawback on the exported articles. The designated quanti- 
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ty may not exceed the quantity of material actually used in the 
manufacture of the exported articles.) 


(For example, if 100 pounds of material, valued at $1.00 per pound, 
were used in manufacture resulting in 10 pounds of irrecoverable 
or valueless waste, the 10 pounds of irrecoverable or valueless 
waste would not reduce the drawback. In this case drawback would 
be payable on 99% of the duty paid on the 100 pounds of designated 
material used to produce the exported articles.) 


(The “Appearing In” basis may be used regardless of whether there is 
waste. If the “Appearing In” basis is used, the claimant does not need to 
keep records of waste and its value. However, the manufacturer must 
establish the identity and quantity of the merchandise appearing in the 
exported product and provide this information. Waste reduces the 
amount of drawback when claims are made on the “Appearing In” ba- 
sis. Drawback is payable on 99 percent of the duty paid on the quantity 
of material designated, which may not exceed the quantity of eligible 
material that appears in the exported articles. “Appearing In” may not 
be used if by-products are involved unless the applicant agrees to value 
all products identically.) 


(Based on the previous example, drawback would be payable on the 
90 pounds of merchandise which actually went into the exported 
product (appearing in) rather than the 100 pounds used in as set 
forth previously.) 


(The “Used Less Valuable Waste” basis may be employed when the 
manufacturer recovers valuable waste, and keeps records of the quanti- 
ty and value of waste from each lot of merchandise. The value of the 
waste reduces the amount of drawback when claims are based on the 
“Used Less Valuable Waste” basis. When valuable waste is incurred, the 
drawback allowance on the exported article may be based on the duty 
paid on the quantity of merchandise used in the manufacture, reduced 
by the quantity of such merchandise which the value of the waste will 
replace. Thus in this case, drawback is claimed on the quantity of eligi- 
ble material actually used to produce the exported product, less the 
amount of such material which the value of the waste would replace. 
Note section 191.25(c) of the Customs Regulations.) 


(Based on the previous examples, if the 10 pounds of waste had a 
value of $.50 per pound, then the 10 pounds of waste, having a total 
value of $5.00, would be equivalent in value to 5 pounds of the des- 
ignated material. Thus the value of the waste would replace 5 
pounds of the merchandise used, and drawback is payable on 99 
percent of the duty paid on the 95 pounds of imported material des- 
ignated as the basis for the allowance of drawback on the exported 
article rather than on the 100 pounds “Used In” or the 90 pounds 
“Appearing In” as set forth in the above examples.) 
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(Two methods exist for the manufacturer to show the quantity of ma- 


terial used or appearing in the exported article: (1) Schedule or (2) Ab- 
stract.) 


(A “schedule” shows the quantity of material used in producing 
each unit of product. The schedule method is usually employed 
when a standard line of merchandise is being produced according 
to fixed formulas. Some schedules will show the quantity of mer- 
chandise used to manufacture or produce each article and others 
will show the quantity appearing in each finished article. Sched- 
ules may be prepared to show the quantity of merchandise either 
on the basis of percentages or by actual weights and measure- 
ments. A schedule determines the amount that will be needed to 
produce a unit of product before the material is actually used in 
production;) 

(An “abstract” is the summary of the records (which may be set 
forth on Customs Form 331) which shows the total quantity used in 
producing all products during the period covered by the abstract. 
The abstract looks at a duration of time, for instance 3 months, in 
which the quantity of material has been used. An abstract looks 
back on how much material was actually used after a production 
period has been completed.) 


(An applicant who fails to indicate the “schedule” choice must base 
his claims on the “abstract” method. State which Basis and Method you 
will use. An example of Used In by Schedule would read:) 


We shall claim drawback on the quantity of (specify material) used 


in manufacturing (exported article) according to the schedule set 
forth below. 


(Section 191.8(f) of the Customs Regulations requires submission of 
the schedule with the application for a specific manufacturing draw- 
back ruling. An applicant who desires to file supplemental schedules 
with the drawback office whenever there is a change in the quantity or 
material used should state:) 


We request permission to file supplemental schedules with the 
drawback office covering changes in the quantities of material used 
to produce the exported articles, or different styles or capacities of 
containers of such exported merchandise. 


(Except as noted above in the explanation of the “Appearing In” ba- 
sis, neither the “Appearing In” basis nor the “schedule” method for 


claiming drawback may be used where the relative value procedure is 
required.) 


Agreements 
The Applicant specifically agrees that it will: 


1. Operate in full conformance with the terms of this application 
- : specific manufacturing drawback ruling when claiming draw- 
ack; 
2. Open its factory and records for examination at all reasonable 
hours by authorized Government officers; 
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3. Keep its drawback related records and supporting data for at 
least 3 years from the date of payment of any drawback claim predi- 
cated in whole or in part upon this application; 

4. Keep this application current by reporting promptly to the 
drawback office which liquidates its claims any changes in the 
number or locations of its offices or factories, the corporate name, 
corporate officers, or the corporate organization by succession or 
reincorporation; 

5. Keep this application current by reporting promptly to the 
Headquarters, U.S. Customs Service all other changes affecting in- 
formation contained in this application; 

6. Keep a copy of this application and the letter of approval by 
Customs Headquarters on file for ready reference by employees 
and require all officials and employees concerned to familiarize 
themselves with the provisions of this application and that letter of 
approval; and 

7. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313(b), part 191 of the Customs Regu- 
lations and this application and letter of approval. 


Declaration of Official 


I declare that I have read this application for a specific manufactur- 
ing drawback ruling; that I know the averments and agreements con- 
tained herein are true and correct; and that my signature on this 

day of 19 _, 
makes this application binding on 


(Name of Applicant Corporation, 
Partnership, or Sole Proprietorship) 
BY > 


(Signature and Title) 


(Print Name) 
(5 Section 191.6(a) of the Customs Regulations requires that applica- 
tions for specific manufacturing drawback rulings be signed by the 
owner of a sole proprietorship, a partner in a partnership, or the presi- 
dent, vice president, secretary, treasurer or other individual legally au- 
thorized to bind the corporation. In addition, any employee of a 
business entity with a customs power of attorney filed with the Customs 
port for the drawback office which will liquidate your drawback claims 
may sign such an application, as may a licensed Customs broker with a 
Customs power of attorney. You should state in which Customs port 
Customs power(s) of attorney is/are filed.) 
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FORMAT FoR 1313(b) PETROLEUM DRAWBACK APPLICATION 
COMPANY LETTERHEAD (OPTIONAL) 
U.S. Customs Service 
Entry and Carrier Rulings Branch 
1301 Constitution Avenue, N.W. 
Washington, D.C. 20229 
Dear Sir: 

We, (Applicant’s Name), a (State, e.g. Delaware) corporation (or oth- 
er described entity) submit this application for a specific manufactur- 
ing drawback ruling that our manufacturing operations qualify for 
drawback under title 19, United States Code, section 1313(b), and part 
191 of the Customs Regulations. We request that the Customs Service 
authorize drawback on the basis of this application. 


Name and Address and IRS Number of Applicant 

(Section 191.8(a) of the Customs Regulations provides that each 
manufacturer or producer of articles intended for exportation with the 
benefit of drawback shall apply for a specific manufacturing drawback 
ruling, unless operating under a general manufacturing drawback rul- 
ing under § 191.7 of the Customs Regulations. Customs will not ap- 
prove an application which shows an unincorporated division or 
company as the applicant (see § 191.8(a).) 


Location of Refinery 
(Give the address of the refinery(s) where the process of manufacture 


or production will take place. If the refinery is a different legal entity 
from the applicant, so state and indicate if operating under an Agent’s 
general manufacturing drawback ruling.) 


Corporate Officers 


(List officers and other persons legally authorized to bind the corpo- 
ration who will sign drawback documents. Section 191.6 of the Customs 
Regulations permits only the president, vice-president, secretary, trea- 
surer, or any other individual legally authorized to bind the corporation 
to sign for a corporation. In addition, a person within a business entity 
with a Customs power of attorney for the company may sign. A Customs 
power of attorney may also be given to a licensed Customs broker. This 
heading should be changed to NAMES OF PARTNERS or PRO- 
PRIETOR in the case of a partnership or sole proprietorship, respec- 
tively.) 


Customs Office Where Drawback Claims Will Be Filed 
(The 8 offices where drawback claims can be filed are located at: 


Boston, MA; 

New York, NY; 
Miami, FL; 

New Orleans, LA; 
Houston, TX; 
Long Beach, CA; 
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Chicago, IL; 
San Francisco, CA) 


(An original application and two copies must be filed. If the applicant 
intends to file drawback claims at more than one drawback office, two 
additional copies of the application must be furnished for each addition- 
al office indicated.) 


GENERAL STATEMENT 
(The Following Questions Must Be Answered: 


1. Who will be the importer of the designated merchandise? 

(If the applicant will not always be the importer of the designated 
merchandise, does the applicant understand its obligations to ob- 
tain the appropriate certificates of delivery (19 CFR 191.10), certif- 
icates of manufacture and delivery (19 CFR 191.24), or both?) 


2. Will an agent be used to process the designated or the substituted 
merchandise into articles? 

(If an agent is to be used, the applicant must state it will comply 
with T.D.’s 55027(2) and 55207(1), and that its agent will submit a 
letter of notification of intent to operate under the general 
manufacturing drawback ruling for agents (see § 191.7 and Appen- 
dix A), or an application for a specific manufacturing drawback 
ruling (see § 191.8 and this Appendix B).) 


3. Will the applicant be the exporter? 
(If the applicant will not be the exporter in every case but will be 


the claimant, the manufacturer must state that it will reserve the 
right to claim drawback with the knowledge and written consent of 
the exporter (19 CFR 191.82).) 


(Since the permission to grant use of the accelerated payment proce- 
dure rests with the Drawback office with which claims will be filed, do 
not include any reference to that procedure in this application.) 


(PARALLEL COLUMNS—“SAME KIND AND QUALITY”) 


IMPORTED MERCHANDISE OR DUTY-PAID, DUTY-FREE OR 
DRAWBACK PRODUCTS? TO BE DOMESTIC MERCHANDISE 
DESIGNATED AS THE BASIS OF THE SAME KIND AND 
FOR DRAWBACK ON THE QUALITY AS THAT 
EXPORTED PRODUCTS DESIGNATED WHICH WILL 
BE USED IN THE 
PRODUCTION OF THE 
EXPORTED PRODUCTS 
(2Drawback products are those produced in the United States in accor- 
dance with the drawback law and regulations. Such products have 
“dual status” under section 1313(b). They may be designated as the ba- 
sis for drawback and also may be deemed to be domestic merchandise.) 


We will substitute crude petroleum for crude petroleum and a pe- 
troleum derivative for the same petroleum derivative on a class- 
for-class basis only. 
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Class Designations: 

Class I—API Gravity 0-11.9 

Class II—API Gravity 12.0-24.9 

Class III—API Gravity 25.0-44.9 

Class IV—API Gravity 45-up 
The imported merchandise which we will designate on our claims 
will be so similar in quality to the merchandise used in producing 
the exported articles on which we claim drawback that the mer- 
chandise used would, if imported, be subject to the same rate of 
duty as the imported ‘designated merchandise. 


Exported Articles Produced from Fractionation 


. Motor Gasoline 
. Aviation Gasoline 
3. Special Naphthas 
. det Fuel 
. Kerosene & Range Oils 
. Distillate Oils 
. Residual Oils 
. Lubricating Oils 
. Paraffin Wax 
. Petroleum Coke 
. Asphalt 
. Road Oil 
. Still Gas 
. Liquified Petroleum Gas 
. Petrochemical Synthetic Rubber 
. Petrochemical Plastics & Resins 
17. All Other Petrochemical Products 


Exported Articles on Which Drawback Will Be Claimed 


(Name each article to be exported. When the identity of the product is 
not clearly evident by its name, state what the product is, e.g., a herbi- 
cide. There must be a match between each article described under the 
PROCESS OF MANUFACTURE AND PRODUCTION section below 
and each article listed here.) 


Process of Manufacture or Production 


Heated crude oil is charged to an atmospheric distillation tower 
where it is subjected to fractionation. The charge to the distillation tow- 
er consists of a single crude oil, or of commingled crudes which are fed to 
the tower simultaneously or after blending in a tank. During fractiona- 
tion, components of different boiling ranges are separated. 


By-Products 
1. Relative Values: 


Fractionation results in 17 products. In order to insure proper dis- 
tribution of drawback to each of these products, we agree to record the 
relative values at the time of separation. The entire period covered by 
an abstract is to be treated as the time of separation. The value per unit 
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of each product shall be the average market value for the abstract 
period. 
2. Producibility: 

We can vary the proportionate quantity of each product. We under- 
stand that drawback is payable on exported products only to the extent 
that these products could have been produced from the designated mer- 
chandise. Our records will show that all of the products exported for 
which drawback will be claimed under this specific manufacturing 
drawback ruling could have been produced concurrently on a practical 
operating basis from the designated merchandise. 

We agree to establish the amount to be designated by reference to the 
Industry Standards of Potential Production published in T.D. 66-16.% 

(3 A manufacturer who proposes to use standards other than those in 
T.D. 66-16 must state the proposed standards and provide sufficient in- 
formation to the Customs Service in order for those proposed standards 
to be verified in accordance with T.D. 84-49.) 

There are no valuable wastes as a result of the processing. Records 
will be kept in accordance with T.D. 84-49, as amended by T:D. 95-61. 


Loss or Gain 


Because we keep records on a volume basis rather than a weight basis, 
it is anticipated that the material balance will show a volume gain. For 
the same reason, it is possible that occasionally the material balance 
will show a volume loss. Fluctuations in type of crude used, together 
with the type of finished product desired make an estimate of an average 
volume gain meaningless. However, records will be kept to show the 
amount of loss or gain with respect to the production of export products. 


Tradeoff 


(If an applicant proposes to use tradeoff (19 CFR 191.11), the appli- 
cant should so state and the applicant should describe the contractual 
arrangement between the applicant and its partner for tradeoff. The 
person claiming drawback under the tradeoff provision has the burden 
of establishing compliance with the law and regulations. In this regard, 
the terms of a written contract are always easier to establish than those 
of an oral contract.) 


Procedures and Records Maintained 
We will maintain records to establish: 


1. The identity and specifications of the merchandise we desig- 
nate; 

2. The quantity of merchandise of the same kind and quality as 
the designated merchandise we used to produce the exported ar- 
ticles. 

3. That, within 3 years after receiving it at our refinery, we used 
the designated merchandise to produce articles. During the same 
3-year period, we produced the exported articles. 

4(a). We agree to use a 28-31 day period (monthly) abstract peri- 
od for each refinery covered by this application for a specific 
manufacturing drawback ruling. 
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(b). We propose to use an abstract period (not to ex- 
ceed 1 year) for each refinery covered by this application for a spe- 
cific manufacturing drawback ruling. We certify that if we were to 
file abstracts covering each manufacturing period of not less than 
28 days and not more than 31 days (monthly) within the longer pe- 
riod, in no such monthly abstract would the quantity of designated 
merchandise exceed, for the same class of designated merchandise, 
the material introduced into the manufacturing process during 
that monthly period. (Select (a) or (b)) 

5. On each abstract of production we agree to show the value per 
barrel to five decimal places. 

6. We agree to file claims in the format set forth in exhibits A 
through F which are attached to this application for a specific 
manufacturing drawback ruling. 


We realize that to obtain drawback the claimant must establish that 
the completed articles were exported within 5 years after importation of 
the imported merchandise. 

Our records establishing our compliance with these requirements 
will be available for audit by Customs during business hours. We under- 
stand that drawback is not payable without proof of compliance. 


Residual Rights 


It is understood that the refiner can reserve as the basis for future 
payment the right to drawback only on the number of barrels of raw 
material computed by subtracting from Line E the larger of Lines A or 
B, of a given Exhibit E. It is further understood that this right to future 
payment can be claimed only against products concurrently producible 
with the products listed in Column 21, in the quantities shown in Col- 
umn 22 of such Exhibit E. Such residual right can be transferred to 
another refinery of the same refiner only when Line B of Exhibit E is 
larger than Line A. Unless the number of residual barrels is specifically 
computed and rights thereto are expressly reserved on Exhibit E, such 
residual rights shall be deemed waived. The procedure we shall follow in 
preparing drawback entries claiming this residual right is illustrated in 
the attached sample Exhibit E-1. It is understood that claims involving 
residual rights shall be filed only at the port where the Exhibit E reserv- 
ing such right was filed. 


Inventory Procedures 


We realize that inventory control is of major importance. In accor- 
dance with our normal accounting procedures, each refinery prepares a 
monthly stock and yield report, which accounts for inventories, produc- 
tion and disposals from time of receipt to time of disposition. This pro- 
vides an audit trail of all products. 

The above-noted records will provide the required audit trail from 
the initial source documents to our drawback claims and will support 
adherence with the requirements discussed under the heading PROCE- 
DURES AND RECORDS MAINTAINED. 
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Basis of Claim for Drawback 


The amount of raw material on which drawback may be based shall 
be computed by multiplying the quantity of each product exported by 
the drawback factor for that product. The amount of any one type and 
class of raw material which may be designated as the basis for drawback 
on the exported products produced at a given refinery and covered by a 
drawback entry shall not exceed the quantity of such raw material used 
at the refinery during the abstract period or periods from which the ex- 
ported products were produced. The quantity of raw material to be des- 
ignated as the basis for drawback on exported products must be at least 
as great as the quantity of raw material of the same type and class which 
would be required to produce the exported products in the quantities 
exported. 


Agreements 
The Applicant specifically agrees that it will: 


1. Operate in full conformance with the terms of this application 
ad 2 specific manufacturing drawback ruling when claiming draw- 

ack; 

2. Open its refinery and records for examination at all reason- 
able hours by authorized Government officers; 

3. Keep its drawback related records and supporting data for at 
least 3 years from the date of payment of any drawback claim predi- 
cated in whole or in part upon this application; 

4. Keep this application current by reporting promptly to the 
drawback office which liquidates its claims any changes in the 
number or locations of its offices or factories, the corporate name, 
corporate officers, or the corporate organization by succession or 
reincorporation; 

5. Keep this application current by reporting promptly to the 
Headquarters, U.S. Customs Service all other changes affecting in- 
formation contained in this application; 

6. Keep a copy of this application and the letter of approval by 
Customs Headquarters on file for ready reference by employees 
and require all officials and employees concerned to familiarize 
themselves with the provisions of this application and that letter of 
approval; and 

7. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313(b), part 191 of the Customs Regu- 
lations and this application and letter of approval. 


Declaration of Official 


I declare that I have read this application for a specific manufactur- 
ing drawback ruling; that I know the averments and agreements con- 
tained herein are true and correct; and that my signature on this 
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day of 19 
makes this application binding on 


a 


(Name of Applicant Corporation, 
Partnership, or Sole Proprietorship) 

BY* 
(Signature and Title) 


(Print Name) 
(4 Section 191.6(a) of the Customs Regulations requires that applica- 
tions for specific manufacturing drawback rulings be signed by the 
owner of a sole proprietorship, a partner in a partnership, or the presi- 
dent, vice president, secretary, treasurer or other individual legally au- 
thorized to bind the corporation. In addition, any employee of a 
business entity with a Customs power of attorney filed with the Cus- 
toms port for the drawback office which will liquidate your drawback 
claims may sign such an application, as may a licensed Customs broker 
with a Customs power of attorney. You should state in which Customs 
port Customs power(s) of attorney is/are filed.) 

(Exhibits A-F of the Petroleum Drawback Proposal Follow) 
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FORMAT FoR 1313(d) APPLICATION COMPANY LETTERHEAD (OPTIONAL) 
U.S. Customs Service 
Entry and Carrier Rulings Branch 
1301 Constitution Avenue, N.W. 
Washington, D.C. 20229 
Dear Sir: 

We, (Applicant’s Name), a (State, e.g., Delaware) corporation (or oth- 
er described entity) submit this application for a specific manufactur- 
ing drawback ruling that our manufacturing operations qualify for 
drawback under title 19, United States Code, section 1313(d), and part 
191 of the Customs Regulations. We request that the Customs Service 
authorize drawback on the basis of this application. 


Name and Address and IRS Number of Applicant 


(Section 191.8(a) of the Customs Regulations provides that each 
manufacturer or producer of articles intended for exportation with the 
benefit of drawback shall apply for a specific manufacturing drawback 
ruling, unless operating under a general manufacturing drawback rul- 
ing under § 191.7 of the Customs Regulations. Customs will not ap- 
prove an application which shows an unincorporated division or 
company as the applicant (see § 191.8(a)).) 


Location of Factory 


(Give the address of the factory(s) where the process of manufacture 
or production will take place. If the factory is a different legal entity 
from the applicant, so state and indicate if operating under an Agent’s 
general manufacturing drawback ruling.) 


Corporate Officers 


(List officers and other persons legally authorized to bind the corpo- 
ration who will sign drawback documents. Section 191.6 of the Customs 
Regulations permits only the president, vice-president, secretary, trea- 
surer, or any other individual legally authorized to bind the corporation 
to sign for a corporation. In addition, a person within a business entity 
with a Customs power of attorney for the company may sign. A Customs 
power of attorney may also be given to a licensed Customs broker. This 
heading should be changed to NAMES OF PARTNERS or PRO- 
PRIETOR in the case of a partnership or sole proprietorship, respec- 
tively.) 


Customs Office Where Drawback Claims Will Be Filed 
(The 8 offices where drawback claims can be filed are located at: 


Boston, MA; 

New York, NY; 
Miami, FL; 

New Orleans, LA; 
Houston, TX; 
Long Beach, CA; 
Chicago, IL; 

San Francisco, CA) 
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(An original application and two copies must be filed. If the applicant 
intends to file drawback claims at more than one drawback office, two 
additional copies of the application must be furnished for each addition- 
al office indicated.) 


General Statement 


(The exact material placed under this heading in individual cases will 
vary, but it should include such information as the type of business in 
which the manufacturer is engaged, whether the manufacturer is 
manufacturing for his own account or is performing the operation on a 
toll basis (including commission or conversion basis) for the account of 
others, whether the manufacturer is a direct exporter of his products or 
sells or delivers them to others for export, and whether drawback will be 
claimed by the manufacturer or by others.) 

(Regarding drawback operations conducted under § 1313(d), the 
data may describe the flavoring extracts, medicinal, or toilet prepara- 
tions (including perfumery) manufactured with the use of domestic tax- 
paid alcohol; and where such alcohol is obtained or purchased.) 

(Since the permission to grant use of the accelerated payment proce- 
dure rests with the Drawback office with which claims will be filed, do 
not include any reference to that procedure in this application.) 


Tax-Paid Material Used Under Section 1313(d) 
(Describe or list the tax-paid material) 


Exported Articles on Which Drawback Will Be Claimed 
(Name each article to be exported) 


Process of Manufacture or Production 


(Drawback under § 1313(d) is not allowable except where a manufac- 
ture or production exists. A manufacture or production exists when a 
“new and different article emerges having a distinctive name, charac- 
ter, or use”, or when an article is made fit for a particular use (see 19 
CFR 191.2(p); see also (Anheuser-Busch Brewing Assoc. v. United 
States, 207 U.S. 556 (1907); United States v. International Paint Co., 35 
CCPA 87 (1948), et al.). In order to obtain drawback under § 1313(d), it 
is essential for the applicant to show use in manufacture or production 
by giving a thorough description of the manufacturing process. De- 
scribe how the tax-paid material is processed into the export article.) 


Waste 


(Many processes result in residue materials which, for drawback pur- 
poses, are treated as wastes. Describe any residue materials which you 
believe should be so treated. If no waste results, include a positive state- 
ment to that effect under this heading.) 

(If waste occurs, state: (1) whether or not it is recovered, (2) whether 
or not it is valueless, and (3) what you do with it. This information is 
required whether claims are made on a “used in” or “appearing in” ba- 
sis and regardless of the amount of waste incurred.) 





194 CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 5, JANUARY 29, 1997 


(Irrecoverable wastes are those consisting of materials which are lost 
in the process. Valueless wastes are those which may be recovered but 
have no value. These irrecoverable and valueless wastes do not reduce 
the drawback claim provided the claim is based on the quantity of do- 
mestic tax-paid alcohol used in manufacturing. If the claim is based 
upon the quantity of domestic tax-paid alcohol appearing in the ex- 
ported article, irrecoverable and valueless waste will cause a reduction 
in the amount of drawback.) 

(Valuable wastes are those recovered wastes which have a value ei- 
ther for sale or for use in a different manufacturing process. However, it 
should be noted that this standard applies to the entire industry and is 
not a selection on your part. An option by you not to choose to sell or use 
the waste in some different operation, does not make it valueless if 
another manufacturer can use the waste. State what you do with the 
waste. If you have to pay someone to get rid of it, or if you have buyers 
for the waste, you must state so in your application regardless of what 
“Basis” you are using.) 

(If you recover valuable waste and if you choose to claim on the basis 
of the quantity of domestic tax-paid alcohol used in producing the ex- 
ported articles (less valuable waste), state that you will keep records to 
establish the quantity and value of the waste recovered. See “Basis of 
Claim for Drawback” section below.) 


Stock in Process 


(Some processes result in another type of residual material, namely, 
stock in process, which affects the allowance of drawback. Stock in pro- 
cess necessarily reduces the quantity of domestic tax-paid alcohol used 
in manufacture in a current lot or period, in that the amount manufac- 
tured in any given batch does not include the recycled merchandise go- 
ing into the next batch. Therefore, the amount of domestic tax-paid 
alcohol used in manufacture of exported articles is decreased.) 

(If stock in process occurs, the application must include a statement 
that the domestic tax-paid alcohol is considered to be used in manufac- 
ture at the time it was originally processed so that the stock in process 
will not be included twice in the computation of the domestic tax-paid 
alcohol used to manufacture the finished articles on which drawback is 
claimed.) 


Loss or Gain (Separate and distinct from WASTE) 


(Some manufacturing processes result in an intangible loss or gain of 
the net weight or measurement of the merchandise used. This loss or 
gain is caused by atmospheric conditions, chemical reactions, or other 
factors. State the approximate usual percentage or quantity of such loss 
or gain. Note that percentage values will be considered to be measured 
“by weight” unless otherwise specified. Loss or gain does not occur dur- 
ing all manufacturing processes. If loss or gain does not apply to your 
manufacturing process, state “Not Applicable.”) 
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Procedures and Records Maintained 
We will maintain records to establish: 


1. That the exported articles on which drawback is claimed were 
produced with the use of a particular lot (or lots) of domestic tax- 
paid alcohol, and 

2. The quantity of domestic tax-paid alcohol? we used in produc- 
ing the exported articles. (? If claims are to be made on an “appear- 
ing in” basis, the remainder of this sentence should read 
“appearing in the exported articles we produce.”) 


We realize that to obtain drawback the claimant must establish that 
the completed articles were exported within 5 years after the tax has 
been paid on the domestic alcohol. 

Our records establishing our compliance with these requirements 
will be available for audit by Customs during business hours. We under- 
stand that drawback is not payable without proof of compliance. 


Inventory Procedures 


(Describe your inventory records and state how those records will 
meet the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(d) and part 191 of the Customs Regulations as discussed under the 
heading PROCEDURES AND RECORDS MAINTAINED. To insure 
compliance the following areas should be included in your discussion:) 


RECEIPT AND RAW STOCK STORAGE RECORDS 
MANUFACTURING RECORDS 
FINISHED STOCK STORAGE RECORDS 


Basis of Claim for Drawback 


(There are three different bases that may be used to claim drawback: 
(1) Used in; (2) Appearing In; and (3) Used less Valuable Waste.) 

(The “Used In” basis may be employed only if there is either no waste 
or valueless or unrecovered waste in the operation. Irrecoverable or 
valueless waste does not reduce the amount of drawback when claims 
are based on the “Used In” basis. Drawback is payable in the amount of 
100% of the tax paid on the quantity of domestic alcohol used in the 
manufacture of flavoring extracts and medicinal or toilet preparation 
(including perfumery).) 


(For example, if 100 gallons of alcohol, valued at $1.00 per gallon, 
were used in manufacture resulting in 10 gallons of irrecoverable 
or valueless waste, the 10 gallons of irrecoverable or valueless 
waste would not reduce the drawback. In this case drawback would 
be payable on 100% of the tax paid on the 100 gallons of domestic 
alcohol used to produce the exported articles.) 


The “Appearing In” basis may be used regardless of whether there is 
waste. If the “Appearing In” basis is used, the claimant does not need to 
keep records of waste and its value. However, the manufacturer must 
establish the identity and quantity of the merchandise appearing in the 
exported product and provide this information. Waste reduces the 
amount of drawback when claims are made on the “Appearing In” ba- 
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sis. Drawback is payable on 100% of the tax paid on the quantity of do- 
mestic alcohol which appears in the exported articles. 


(Based on the previous example, drawback would be payable on the 
90 gallons of domestic alcohol which actually went into the ex- 
ported product (appearing in) rather than the 100 gallons used in 
as set forth previously.) 


(The “Used Less Valuable Waste” basis may be employed when the 
manufacturer recovers valuable waste, and keeps records of the quanti- 
ty and value of waste from each lot of domestic tax-paid alcohol. The val- 
ue of the waste reduces the amount of drawback when claims are based 
on the “Used Less Valuable Waste” basis. When valuable waste is in- 
curred, the drawback allowance on the exported article is based on the 
quantity of tax-paid alcohol used to manufacture the exported articles, 


reduced by the quantity of such alcohol which the value of the waste will 
replace.) 


(Based on the previous examples, if the 10 gallons of waste had a 
value of $.50 per gallon, then the 10 gallons of waste, having a total 
value of $5.00, would be equivalent in value to 5 gallons of the tax- 
paid alcohol. Thus the value of the waste would replace 5 gallons of 
the alcohol used, and drawback is payable on 100% of the tax paid 
on 95 gallons of alcohol rather than on the 100 gallons “Used In” or 
the 90 gallons “Appearing In” as set forth in the above examples.) 


(Two methods exist for the manufacturer to show the quantity of ma- 


terial used or appearing in the exported article: (1) Schedule or (2) Ab- 
stract.) 


(A “schedule” shows the quantity of material used in producing 
each unit of product. The schedule method is usually employed 
when a standard line of merchandise is being produced according 
to fixed formulas. Some schedules will show the quantity of mer- 
chandise used to manufacture or produce each article and others 
will show the quantity appearing in each finished article. Sched- 
ules may be prepared to show the quantity of merchandise either 
on the basis of percentages or by actual weights and measure- 
ments. A schedule determines the amount that will be needed to 
produce a unit of product before the material is actually used in 
production;) 

(An “abstract” is the summary of the records (which may be set 
forth on Customs Form 331) which shows the total quantity used in 
producing all products during the period covered by the abstract. 
The abstract looks at a duration of time, for instance 3 months, in 
which the quantity of material has been used. An abstract looks 
back on how much material was actually used after a production 
period has been completed.) 


(An applicant who fails to indicate the “schedule” choice must base 
his claims on the “abstract” method. State which Basis and Method you 
will use. An example of Used In by schedule follows:) 
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We shall claim drawback on the quantity of (specify material) used 


in manufacturing (exported article) according to the schedule set 
forth below. 


(Section 191.8(f) of the Customs Regulations requires submission of 
the schedule with the application for a specific manufacturing draw- 
back ruling. An applicant who desires to file supplemental schedules 
with the drawback office whenever there is a change in the quantity or 
material used should state:) 


We request permission to file supplemental schedules with the 
drawback office covering changes in the quantities of material used 
to produce the exported articles, or different styles or capacities of 
containers of such exported merchandise. 


(Except as noted above in the explanation of the “Appearing In” ba- 
sis, neither the “Appearing In” basis nor the “schedule” method for 
claiming drawback may be used where the relative value procedure is 
required.) 


Agreements 
The Applicant specifically agrees that it will: 


1. Operate in full conformance with the terms of this application 
~ : specific manufacturing drawback ruling when claiming draw- 

ack; 

2. Open its factory and records for examination at all reasonable 
hours by authorized Government officers; 

3. Keep its drawback related records and supporting data for at 
least 3 years from the date of payment of any drawback claim predi- 
cated in whole or in part upon this application; 

4. Keep this application current by reporting promptly to the 
drawback office which liquidates its claims any changes in the 
number or locations of its offices or factories, the corporate name, 
corporate officers, or the corporate organization by succession or 
reincorporation; 

5. Keep this application current by reporting promptly to the 
Headquarters, U.S. Customs Service all other changes affecting in- 
formation contained in this application; 

6. Keep a copy of this application and the letter of approval by 
Customs Headquarters on file for ready reference by employees 
and require all officials and employees concerned to familiarize 
themselves with the provisions of this application and that letter of 
approval; and 

7. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313(d), part 191 of the Customs Regu- 
lations and this application and letter of approval. 


Declaration of Official 


I declare that I have read this application for a specific manufactur- 
ing drawback ruling; that I know the averments and agreements con- 
tained herein are true and ‘correct; and that my signature on this 
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day of 19 


ee? 


makes this application binding on 


(Name of Applicant Corporation, 
Partnership, or Sole Proprietorship) 
BY? 


(Signature and Title) 


(Print Name) 
(3 Section 191.6(a) of the Customs Regulations requires that applica- 
tions for specific manufacturing drawback rulings be signed by the 
owner of a sole proprietorship, a partner in a partnership, or the presi- 
dent, vice president, secretary, treasurer or other individual legally au- 
thorized to bind the corporation. In addition, any employee of a 
business entity with a customs power of attorney filed with the Customs 
port for the drawback office which will liquidate your drawback claims 
may sign such an application, as may a licensed Customs broker with a 
Customs power of attorney. You should state in which Customs port 
Customs power(s) of attorney is/are filed.) 


FORMAT FoR 1313(g) APPLICATION COMPANY LETTERHEAD (OPTIONAL) 


U.S. Customs Service 

Entry and Carrier Rulings Branch 
1301 Constitution Avenue, N.W. 
Washington, D.C. 20229 

Dear Sir: 

We, (Applicant’s Name), a (State, e.g., Delaware) corporation (or oth- 
er described entity) submit this application for a specific manufactur- 
ing drawback ruling that our manufacturing operations qualify for 
drawback under title 19, United States Code, section 1313(g), and part 
191 of the Customs Regulations. We request that the Customs Service 
authorize drawback on the basis of this application. 


Name and Address and IRS Number of Applicant 


(Section 191.8(a) of the Customs Regulations provides that each 
manufacturer or producer of articles intended for exportation with the 
benefit of drawback shall apply for a specific manufacturing drawback 
ruling, unless operating under a general manufacturing drawback rul- 
ing under § 191.7 of the Customs Regulations. Customs will not ap- 
prove an application which shows an unincorporated division or 
company as the applicant (see § 191.8(a).) 


Location of Factory or Shipyard 


(Give the address of the factory(s) or shipyard(s) at which the 
construction and equipment will take place. If the factory or shipyard is 
a different legal entity from the applicant, so state and indicate if oper- 
ating under an Agent’s general manufacturing drawback ruling.) 
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Corporate Officers 


(List officers and other persons legally authorized to bind the corpo- 
ration who will sign drawback documents. Section 191.6 of the Customs 
Regulations permits only the president, vice-president, secretary, trea- 
surer, or any other individual legally authorized to bind corporation to 
sign for a corporation. In addition, a person within a business entity 
with a Customs power of attorney for the company may sign. A Customs 
power of attorney may also be given to a licensed Customs broker. This 
heading should be changed to NAMES OF PARTNERS or PRO- 
PRIETOR in the case of a partnership or sole proprietorship, respec- 
tively.) 


Customs Office Where Drawback Claims Will Be Filed 
(The 8 offices where drawback claims can be filed are located at: 
Boston, MA; 
New York, NY; 
Miami, FL; 
New Orleans, LA; 
Houston, TX; 
Long Beach, CA; 
Chicago, IL; 
San Francisco, CA) 


(An original application and two copies must be filed. If the applicant 
intends to file drawback claims at more than one drawback office, two 


additional copies of the application must be furnished for each addition- 
al office indicated.) 


General Statement 
(The following questions must be answered: 


1. Who will be the importer of the merchandise? 

(If the applicant will not always be the importer, does the appli- 
cant understand its obligations to obtain the appropriate certifi- 
cates of delivery (19 CFR 191.10), certificates of manufacture and 
delivery (19 CFR 191.24), or both?) 

2. Who is the manufacturer? 

(Is the applicant constructing and equipping for his own account 

or merely performing the operation on a toll basis for others?) 
3. Will the applicant be the drawback claimant? 
(State how the vessel will qualify for drawback under 19 U.S.C. 


1313(g). Who is the foreign person or government for whom the 
vessel is being made or equipped?) 


(There shall be included under this heading the following statement: 


We are particularly aware of the terms of section 191.76(a)(1) of 
and subpart M of part 191 of the Customs Regulations, and shall 
comply with these sections where appropriate.) 


(Since the permission to grant use of the accelerated payment proce- 
dure rests with the Drawback office with which claims will be filed, do 
not include any reference to that procedure in this application.) 
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Imported Merchandise or Drawback Products Used 
(Describe the imported merchandise or drawback products) 


Articles Constructed and Equipped for Export 


(Name the vessel or vessels to be made with imported merchandise or 
drawback products) 


Process of Construction and Equipment 


(What is required here is a clear, concise description of the process of 
construction and equipment involved. The description should also 
trace the flow of materials through the manufacturing process for the 
purpose of establishing physical identification of the imported or draw- 
back merchandise and of the articles resulting from the processing.) 


Waste 


(Many processes result in residue materials which, for drawback pur- 
poses, are treated as wastes. Describe any residue materials which you 
believe should be so treated. If no waste results, include a positive state- 
ment to that effect under this heading.) 

(If waste occurs, state: (1) whether or not it is recovered, (2) whether 
or not it is valueless, and (3) what you do with it. This information is 
required whether claims are made on a “used in” or “appearing in” ba- 
sis and regardless of the amount of waste incurred.) 

(Irrecoverable wastes are those consisting of materials which are lost 
in the process. Valueless wastes are those which may be recovered but 
have no value. These irrecoverable and valueless wastes do not reduce 
the drawback claim provided the claim is based on the quantity of im- 
ported material used in manufacturing. If the claim is based upon the 
quantity of imported merchandise appearing in the exported article, ir- 
recoverable and valueless waste will cause a reduction in the amount of 
drawback.) 

(Valuable wastes are those recovered wastes which have a value ei- 
ther for sale or for use in a different manufacturing process. However, it 
should be noted that this standard applies to the entire industry and is 
not a selection on your part. An option by you not to choose to sell or use 
the waste in some different operation does not make it valueless if 
another manufacturer can use the waste. State what you do with the 
waste. If you have to pay someone to get rid of it, or if you have buyers 
for the waste, you must state so in your application regardless of what 
“Basis” you are using.) 

(If you recover valuable waste and if you choose to claim on the basis 
of the quantity of imported or substituted merchandise used in produc- 
ing the exported articles (less valuable waste), state that you will keep 
records to establish the quantity and value of the waste recovered. See 
“Basis of Claim for Drawback” section below.) 


Loss or Gain (Separate and distinct from WASTE) 


(Some manufacturing processes result in an intangible loss or gain of 
the net weight or measurement of the merchandise used. This loss or 





US. CUSTOMS SERVICE 201 


gain is caused by atmospheric conditions, chemical reactions, or other 
factors. State the approximate usual percentage or quantity of such loss 
or gain. Note that percentage values will be considered to be measured 
“by weight” unless otherwise specified. Loss or gain does not occur dur- 
ing all manufacturing processes. If loss or gain does not apply to your 
manufacturing process, state “Not Applicable.”) 


Procedures and Records Maintained 
We will maintain records to establish: 


1. That an exported article on which drawback is claimed was 
constructed and equipped with the use of a particular lot (or lots) of 
imported material; and 

2. The quantity of imported merchandise? we used in producing 
the exported article. (? If claims are to be made on an “appearing 
in” basis, the remainder of this sentence should read “appearing in 
the exported articles we produce.”) 


We realize that to obtain drawback the claimant must establish that 
the completed articles were exported within 5 years after the importa- 
tion of the imported merchandise. 

Our records establishing our compliance with these requirements 
will be available for audit by Customs during business hours. We under- 
stand that drawback is not payable without proof of compliance. 


Inventory Procedures 


(Describe your inventory records and state how those records will 
meet the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313 and part 191 of the Customs Regulations as discussed under the 
heading PROCEDURES AND RECORDS MAINTAINED. To insure 
compliance the following should be included in your discussion:) 


RECEIPT AND RAW STOCK STORAGE RECORDS 
CONSTRUCTION AND EQUIPMENT RECORDS 
FINISHED STOCK STORAGE RECORDS 
SHIPPING RECORDS 


Basis of Claim for Drawback 


(There are three different bases that may be used to claim drawback: 
(1) Used in; (2) Appearing In; and (3) Used less Valuable Waste.) 

(The “Used In” basis may be employed only if there is either no waste 
or valueless or unrecovered waste in the operation. Irrecoverable or 
valueless waste does not reduce the amount of drawback when claims 
are based on the “Used In” basis. Drawback is payable in the amount of 
99 percent of the duty paid on the quantity of imported material used to 
construct and equip the exported article.) 


(For example, if 100 pounds of material, valued at $1.00 per pound, 
were used in manufacture resulting in 10 pounds of irrecoverable 
or valueless waste, the 10 pounds of irrecoverable or valueless 
waste would not reduce the drawback. In this case drawback would 
be payable on 99% of the duty paid on the 100 pounds of imported 
material used in constructing and equipping the exported articles.) 
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(The “Appearing In” basis may be used regardless of whether there is 
waste. It the “Appearing In” basis is used, the claimant does not need to 
keep records of waste and its value. However, the manufacturer must 
establish the identity and quantity of the merchandise appearing in the 
exported product and provide this information. Waste reduces the 
amount of drawback when claims are made on the “Appearing In” ba- 
sis. Drawback is payable on 99 percent of the duty paid on the quantity 
of imported material which appears in the exported articles. “Appear- 
ing In” may not be used if by-products are involved unless the applicant 
agrees to value all products identically.) 


(Based on the previous example, drawback would be payable on the 
90 pounds of imported material which actually went into the ex- 
ported product (appearing in) rather than the 100 pounds used in 
as set forth previously.) 


(The “Used Less Valuable Waste” basis may be employed when the 
manufacturer recovers valuable waste, and keeps records of the quanti- 
ty and value of waste from each lot of merchandise. The value of the 
waste reduces the amount of drawback when claims are based on the 
“Used Less Valuable Waste” basis. When valuable waste is incurred, the 
drawback allowance on the exported article may be based on the duty 
paid on the quantity of imported material used to construct and equip 
the exported product, reduced by the quantity of such material which 
the value of the waste will replace. Thus in this case, drawback is 
claimed on the quantity of eligible material actually used to produce the 
exported product, less the amount of such material which the value of 
the waste would replace. Note section 191.25(c) of the Customs Regula- 
tions.) 


(Based on the previous examples, if the 10 pounds of waste had a 
value of $.50 per pound, then the 10 pounds of waste, having a total 
value of $5.00, would be equivalent in value to 5 pounds of the im- 
ported material. Thus the value of the waste would replace 5 
pounds of the merchandise used, and drawback is payable on 99 
percent of the duty paid on the 95 pounds of imported material 
rather than on the 100 pounds “Used In” or the 90 pounds “Appear- 
ing In” as set forth in the above examples.) 


(Two methods exist for the manufacturer to show the quantity of ma- 
terial used or appearing in the exported article: (1) Schedule or (2) Ab- 
stract.) 


(A “schedule” shows the quantity of material used in producing 
each unit of product. The schedule method is usually employed 
when a standard line of merchandise is being produced according 
to fixed formulas. Some schedules will show the quantity of mer- 
chandise used to manufacture or produce each article and others 
will show the quantity appearing in each finished article. Sched- 
ules may be prepared to show the quantity of merchandise either 
on the basis of percentages or by actual weights and measure- 
ments. A schedule determines the amount that will be needed to 
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produce a unit of product before the material is actually used in 
production;) 

(An “abstract” is the summary of the records (which may be set 
forth on Customs Form 331) which shows the total quantity used in 
producing all products during the period covered by the abstract. 
The abstract looks at a duration of time, for instance 3 months, in 
which the quantity of material has been used. An abstract looks 
back on how much material was actually used after a production 
period has been completed.) 


(An applicant who fails to indicate the “schedule” choice must base 
his claims on the “abstract” method. State which Basis and Method you 
will use. An example of Used In by Schedule would read:) 


We shall claim drawback on the quantity of (specify material) used 
in manufacturing (exported article) according to the schedule set 
forth below. 


(Section 191.8(f) of the Customs Regulations requires submission of 
the schedule with the application for a specific manufacturing draw- 
back ruling. An applicant who desires to file supplemental schedules 
with the drawback office whenever there is a change in the quantity or 
material used should state:) 


We request permission to file supplemental schedules with the 
drawback office covering changes in the quantities of material used 
to produce the exported articles, or different styles or capacities of 
containers of such exported merchandise. 


(Except as noted above in the explanation of the “Appearing In” ba- 
sis, neither the “Appearing In” basis nor the “schedule” method for 
claiming drawback may be used where the relative value procedure is 
required.) 


Agreements 
The Applicant specifically agrees that it will: 


1. Operate in full conformance with the terms of this application 
_ : specific manufacturing drawback ruling when claiming draw- 

ack; 

2. Open its factory and records for examination at all reasonable 
hours by authorized Government officers; 

3. Keep its drawback related records and supporting data for at 
least 3 years from the date of payment of any drawback claim predi- 
cated in whole or in part upon this application; 

4. Keep this application current by reporting promptly to the 
drawback office which liquidates its claims any changes in the 
number or locations of its offices or factories, the corporate name, 
corporate officers, or the corporate organization by succession or 
reincorporation; 

5. Keep this application current by reporting promptly to the 
Headquarters, U.S. Customs Service all other changes affecting in- 
formation contained in this application; 

6. Keep a copy of this application and the letter of approval by 
Customs Headquarters on file for ready reference by employees 
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and require all officials and employees concerned to familiarize 
themselves with the provisions of this application and that letter of 
approval; and 

7. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313(g), part 191 of the Customs Regu- 
lations and this application and letter of approval. 


Declaration of Official 
I declare that I have read this application for a specific manufactur- 
ing drawback ruling; that I know the averments and agreements con- 
tained herein are true and correct; and that my signature on this 
day of 19__, makes 
this application binding on 


(Name of Applicant Corporation, 
Partnership, or Sole Proprietorship) 

By? 
(Signature and Title) 


(Print Name) 
(3 Section 191.6(a) of the Customs Regulations requires that applica- 
tions for specific manufacturing drawback rulings be signed by the 
owner of a sole proprietorship, a partner in a partnership, or the presi- 
dent, vice president, secretary, treasurer or other individual legally au- 
thorized to bind the corporation. In addition, any employee of a 
business entity with a Customs power of attorney with the Customs 
port for the drawback office which will liquidate your drawback claims 
may sign such an application, as may a licensed Customs broker with a 
Customs power of attorney. You should state in which Customs port 
Customs power(s) of attorney is/are filed.) 

SAMUEL H. BANKS, 
Acting Commissioner of Customs. 


Approved: December 10, 1996. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, January 21, 1997 (62 FR 3082)] 
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Court of International Trade 


(Slip Op. 96-201) 


AIMCOR, ALABAMA SILICON, INC., AND AMERICAN ALLOYS, INC., PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND CVG-VENEZOLANA DE FERROSILICIO, 
C.A., DEFENDANT-INTERVENOR 


Consolidated Court No. 93-06-00322 
[Commerce’s final countervailing duty determination sustained.] 
(Dated December 31, 1996) 


Baker & Botts, L.L.P (William D. Kramer, Charles M. Darling, IV, Clifford E. Stevens, 
dr., and Estee S. Levine), for plaintiffs. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Cynthia B. 
Schultz), Rebecca Rejtman, Office of the Chief Counsel for Import Administration, United 
States Department of Commerce, of counsel, for defendant. 


Morrison & Foerster (Julie C. Mendoza, Craig A. Lewis, Sue-Lynn Koo and Donald B. 
Cameron), for defendant-intervenor. 


JUDGMENT ORDER 


DiCaRLO, Senior Judge: In Aimcor, Alabama Silicon, Inc. v. United 
States,19CIT__, 912 F Supp. 549 (1995), the court remanded to Com- 
merce the Final Results of Remand Determination Pursuant to Court 
Remand, Aimcor, Alabama Silicon, Inc. v. United States, 18 CIT 1117, 
871 F. Supp. 447 (1994) (No. 983-06—00322) [hereinafter First Remand 
Determination]. In Aimcor, the court addressed, inter alia, whether the 
purchase of newly issued FESILVEN Class E shares by Venezuelan gov- 
ernment-owned (GOV) entities in 1991 was consistent with commercial 
considerations, given various restrictions on those shares. 19 CIT at 
___, 912 F Supp. at 550. Commerce had determined in its First Remand 
Determination that the GOV stock purchase was consistent with com- 
mercial considerations, and therefore was not countervailable. The 
court found that Commerce’s conclusions in its First Remand Deter- 
mination that (1) class E shareholders would not be deprived of capital 
gains due to any resale restrictions or conditions and (2) class E shares 
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were entitled to receive dividend and liquidation distributions, was un- 
supported by substantial evidence on the record. Aimcor, Alabama Sili- 
con, Inc., 19 CIT at __, 912 F. Supp. at 555. The court therefore 
remanded the matter to Commerce to calculate the appropriate coun- 
tervailing duty for the equity infusion into FESILVEN in 1991. Id. 

Defendant subsequently claimed that the court’s remand order pre- 
sented a novel question, because Commerce would have to determine 
the price of stock in an equityworthy firm that was not publicly traded 
and thus had no readily ascertainable market price. (Def.’s Mot. for an 
Extension of Time to Conduct Remand at 2.) Plaintiff argued that Com- 
merce was merely required to apply an established methodology, treat- 
ing government equity infusions made on terms inconsistent with 
commercial considerations as equivalent to grants, to determine the 
countervailing duty for the 1991 equity infusion into FESILVEN. (Pls.’ 
Opp’n to Def.’s Mot. at 4.) Defendant challenged this claim, asserting 
that the grant methodology had previously only been applied in cases of 
equity infusions into unequityworthy companies. (Tr. of Telephone 
Conference of Mar. 18, 1996, at 6.) 

In Aimcor, the court previously held that Commerce’s conclusion that 
the Class E stock purchase was on terms consistent with commercial 
considerations was unsupported by substantial evidence, because the 
evidence revealed the very terms of FESILVEN’s Articles of Incorpora- 
tion effectively precluded Class E shares from receiving dividend or liq- 
uidation distributions. 19 CIT at ___, 912 F. Supp. at 552-55. Given 
such preclusion, the court found there could be no reasonable expecta- 
tion of acompetitive return on an investment in Class E shares, and that 
any purchase of Class E shares would have been made on terms inconsis- 
tent with commercial considerations. Therefore, the court rejected De- 
fendant’s and Defendant-Intervenor’s claims that, because FESILVEN 
was deemed equityworthy at the time of the Class E share purchase, the 
grant methodology was inapplicable in this case. (See Tr. of Telephone 
Conference of Mar. 18, 1996, at 10-12.) In an order dated April 9, 1996, 
the court directed Commerce to use the standard grant methodology for 
calculating the countervailing duty rate for the equity infusion FESIL- 
VEN received in 1991. Commerce has complied with that order, using 
the grant methodology to calculate a countervailable subsidy rate of 
21.02 percent ad valorem for the 1991 equity infusion. (Results of Rede- 
termination Pursuant to Court Remand at 5, Aimcor, Alabama Silicon, 
Inc. v. United States, 19 CIT ___, 912 F. Supp. 549 (1995) and Aimcor, 
Alabama Silicon, Inc. v. United States,20CIT__, Slip Op. 96-11 (Jan. 
4, 1996) (Consol. Ct. No. 93-06-00322) [hereinafter Second Remand 
Determination].) 

Commerce had previously determined that FESILVEN received elec- 
tricity at preferential rates, and calculated the countervailable duty rate 
for that benefit to be 22.08 percent ad valorem, a determination this 
court previously sustained. See Aimcor, Alabama Silicon, Inc., 18 CIT 
1117, 1118, 871 F Supp. 447, 449 (1994) (sustaining in part and remand- 
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ing in part Certain Ferrosilicon from Venezuela, 58 Fed. Reg. 27,539 (fi- 
nal aff. determination & CVD order), as amended, 58 Fed. Reg. 36,394 
(Dep’t Comm. 1993)). To determine the overall countervailable subsidy 
rate, Commerce added that 22.08 percent to the 21.02 percent rate for 
the 1991 equity infusion. Therefore, Commerce has determined the 
overall countervailable subsidy rate for FESILVEN to be 43.10 percent 
ad valorem. (Second Remand Determination at 5.) Because Commerce 
has complied with this court’s order, Commerce’s Second Remand De- 
termination is sustained. 


(Slip Op. 97-1) 


CPC INTERNATIONAL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 95-02-00144 


[Defendant’s motion for rehearing denied; stay of remand dissolved; remand order rein- 
stated.] 


(Dated January 6, 1996) 


Neville, Peterson, & Williams (John M. Peterson, George W. Thompson, Arthur K. 
Purcell & James A. Marino, Esqs.), for plaintiff. 
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Jeffrey M. Telep, Esqs.), Civil Division, U.S. Department of Justice, for defendant. 


INTRODUCTION 


NEWMAN, Senior Judge: In this review of Headquarters Ruling Letter 
557994 of October 25, 1994 (“HRL’), a preimportation ruling by the 
United States Customs Service (“Customs”) reviewable by this court 
under 28 U.S.C. § 1581(h), defendant moves for rehearing of the court’s 
order of remand of July 8, 1996, and reconsideration of the court’s opin- 
ion, CPC International, Inc. v. United States, 933 F. Supp. 1093 (CIT 
1996), pursuant to CIT Rule 59(a). 

In January 1992, CPC sought a preimportation ruling from Customs 
that CPC would be the “ultimate purchaser” of Canadian-origin peanut 
slurry within the purview of the country of origin marking statute, 19 
U.S.C. § 1304(a), as amended (§ 1304(a)), so that CPC’s finished peanut 
butter sold under the tradename “Skippy,” to be made in the United 
States in part from the Canadian slurry, would not require country of 
origin marking. After review of the HRL, the court’s order of July 8, 
1996 struck down as contrary to law Customs’ Interim Regulation 19 
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C.ER. § 134.35(a), effective January 1, 1994, implementing the North 
American Free Trade Agreement Implementation Act of 1993, Pub. L. 
No. 103-182, 107 Stat. 2057-2225 (December 3, 1993), codified at 19 
US.C. § 3311, et. seg. (“Implementation Act”). As implied by its name, 
the Implementation Act placed into force the North American Free 
Trade Agreement (“NAFTA”) among the United States, Canada and 
Mexico. The genesis of 19 C.FR. § 134.35(a) is briefly reviewed infra. 
This case was remanded to Customs for initial consideration of whether 
plaintiff's proposed manufacturing processes in the United States to 
make finished peanut butter would result in “substantial transforma- 
tion” of the slurry under that test, as articulated in United States v. Gib- 
son-Thomsen Co., 27 C.C.PA. 267 (1940) (Gibson-Thomsen), thus 
making CPC the “ultimate purchaser” of the Canadian slurry under the 
marking statute, 19 U.S.C. § 1304(a). 

In accordance with defendant’s motion under CIT Rule 62(b), the 
court has stayed the remand proceedings pending decision of the cur- 
rent motion for rehearing. Familiarity with the initial opinion and re- 
mand order is assumed herein. 

While the court’s initial opinion thoroughly addressed the issues 
raised up to that point, those issues have many aspects, the parties have 
made changes in their respective positions through the course of initial 
briefing, and defendant asserts that it did not previously have an oppor- 
tunity to respond to new positions taken by plaintiff. Under all the facts 
and circumstances, including the complexity of the issues, the court be- 
lieves that further analysis of the opposing arguments and amplification 
of the court’s prior decision is warranted. 

In addition to opposition papers submitted by CPC, memoranda in 
support of CPC’s position and in opposition to defendant’s motion were 
received from amici curiae The Pillsbury Company and Grocery 
Manufacturers of America, Inc.! in accordance with leave of court under 
CIT Rule 76. After extensive further consideration of the issues and in 
the light of the additional briefing, the court is persuaded that its initial 
conclusions are sound: notwithstanding the application of the NAFTA 
Marking Rules to except from marking a good of a NAFTA country pro- 
cessed in the United States so as to become a good of the United States, 
the pre-NAFTA Gibson-Thomsen or substantial transformation test of 
an ultimate purchaser under § 1304(a) remains an additional basis for 
exemption from marking of NAFTA goods. Accordingly, Interim Regu- 
lation § 134.35(a), which bars application of the statutory ultimate pur- 
chaser provision as construed in Gibson-Thomsen to NAFTA goods, is 


1 Amicus curiae Grocery Manufacturers of America, Inc. (GMA) is a trade organization representing a broad spec- 
trum of major companies, including many “Fortune 500” companies, that make and market the world’s best known 
brands of food and consumer packaged goods. The sales of GMA member companies, totaling $360 billion, represent 
the large majority (85 percent) of the volume of all food and consumer packaged goods sold in the United States. Amicus 
curiae Pillsbury Company is among the well recognized United States food producers. Amici claim that because they 
(or their member companies) use imported ingredients in their U.S. manufacturing operations that are subject to the 
marking statute, they are prejudiced by the application of the contested Customs Ruling and Interim Regulation 
§ 134.35(a) implementing NAFTA. 
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contrary to law. Consequently, the court denies defendant’s motion for 
rehearing. 


DISCUSSION 
I 


Notwithstanding the undisputed validity of the exception 
from marking of NAFTA goods processed in the United 
States, based on the Marking Rules, the pre-NAFTA ulti- 
mate purchaser marking exception under 19 U.S.C. 
§ 1304(a) as construed in Gibson-Thomsen also applies to 
NAFTA goods. Thus, in the HRL Customs erred in failing to 
consider whether CPC would be the “ultimate purchaser” 
of Canadian-origin peanut slurry under the Gibson-Thom- 
sen test. 


Shortly following the enactment of the NAFTA Implementation Act, 
and as authorized by the Act under 19 U.S.C. § 3314, for purposes of de- 
termining country of origin, and for other purposes, “Interim Regula- 
tions” were promulgated by Customs pursuant to T.D. 94-1 and 944 to 
implement the Act, and thereby, NAFTA.” The contested Interim Regu- 
lation 19 C.ER. § 134.35(a) was promulgated under T.D. 94-1, 58 Fed. 
Reg. 69460 (December 30, 1993), and became effective January 1, 1994. 
That regulation restricts to non-NAFTA goods the application of the 
substantial transformation test as articulated in Gibson-Thomsen for 
determination of the “ultimate purchaser” within the purview of 19 
US.C. § 1304(a).? 

In Gibson-Thomsen, the Court of Customs and Patent Appeals in- 
voked the well settled principle of “substantial transformation” for de- 
termining whether an importer of goods to be further processed in the 
United States is the “ultimate purchaser” of such goods within the pur- 
view of 19 U.S.C. § 1304(a), thus dispensing with the statute’s marking 
requirements for the finished goods produced in the United States. The 
Gibson-Thomsen substantial transformation test, also now commonly 
referred to as the “traditional” test or “ultimate purchaser marking ex- 
ception,” had prior to NAFTA been followed in a long line of judicial au- 
thority and administratively codified in 19 C.FER. § 134.35, which so far 
as pertinent, reads: 


An article used in the United States in manufacture which results 
in an article having a name, character, or use differing from that of 
the imported article, will be within the principle of the decision in 
the case of United States v. Gibson-Thomsen Co., Inc., 27 C.C.PA. 
267 (C.A.D. 98). Under this principle, the manufacturer or proces- 
sor in the United States who converts or combines the imported ar- 
ticle into the different article will be considered the “ultimate 
purchaser” of the imported article within the contemplation of sec- 


2 These Interim Regulations have now been adopted by Customs as final regulations. Determining the Country of 
Origin of a Good for Purposes of Annex 311 of NAFTA, 61 Fed. Reg. 28932 (June 6, 1996) (to be codified at 19 CFR 
§§ 10, 12, 102, and 134). 


3 Unless otherwise indicated, all references herein to the “ultimate purchaser” provision shall refer to such provi- 
sion in 19 U.S.C. § 1304(a). 
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tion 304(a), Tariff Act of 1930, as amended (19 U.S.C. § 1304(a)), 
and the article will be excepted from marking * * * 


In T.D. 94-1, Customs amended, inter alia, Part 134 of the Customs 
Regulations to implement the provisions of NAFTA Article 311 and An- 
nex 311, as placed into force by § 207 of the NAFTA Implementation 
Act. NAFTA Annex 311: (1) provides for the promulgation of Marking 
Rules used for determining whether a good is a good of a Party (NAFTA 
country) for the purposes specified in paragraph 1 of Annex 311 of NAF- 
TA; and (2) sets forth general marking principles pertaining to the 
methods and procedures relating to country of origin marking of such 
goods. Part 134 sets forth regulations, including a definition of “ulti- 
mate purchaser” implementing the country of origin marking require- 
ments and exceptions of § 1304(a) as well as the NAFTA implementing 
provisions promulgated under T.D. 94-1. See 19 C.ER. § 134.0 (Scope). 
For purposes of Part 134 of the regulations, the definition of the term 
“ultimate purchaser” references the substantial transformation test, or 
for a good of a NAFTA country, a process which results in one of the 
changes prescribed in the NAFTA Marking as effecting a change in the 
article’s country of origin. See 19 C.FR. 134.1(d)(1). 

Treas. Dec. 94-4, 59 Fed. Reg. 113, January 3, 1994, promulgated in- 
terim regulations, the most pertinent here being the so-called “Marking 
Rules” provided for under NAFTA Annex 311. Pursuant to T.D. 94-1, 
the specific Marking Rules for determining the country of origin of im- 
ported goods, i.e., when a good is a good of a Party for the purposes speci- 
fied in paragraph 1 of Annex 311 of NAFTA, were promulgated under 
Part 102 of the Customs Regulations. Section 102.11 in Subpart B of 
Part 102, covers general rules, and § 102.20 covers the specific change in 
tariff classification, or “tariff shift,” rules based on the Harmonized Tar- 
iff Schedule of the United States. 

Turning specifically to the challenged Interim Regulation 
§ 134.35(a), T.D. 94-1 amended pre-NAFTA 19C.ER. § 134.35 by: (1) re- 
stricting that regulation, as stated in the italicized preface, to “/a/rticles 
other than goods of a NAFTA country” and redesignating former 
§ 134.35 as § 134.35(a); and (2) by adding a new paragraph (b), “to indi- 
cate that the NAFTA Marking Rules will be used to determine when a 
good of a NAFTA country which is to be further processed in the United 
States is excepted from country of origin marking requirements.” T.D. 
94-1, Customs Bulletin, Vol. 28, p. 6. Thus, except for the italicized pref- 
ace of § 134.35(a) restricting the paragraph to non-NAFTA goods, the 
text of pre-NAFTA § 134.35 remained essentially unchanged in the 
amended interim regulation. As aptly pointed out by defendant, the 
challenged regulation, 19 C.FR. § 134.35(a), is not a “marking rule” per 
se. 

Further, T.D. 94-1, as mentioned above, added a new paragraph (b) to 
former § 134.35 providing an altogether new exception to marking for 
NAFTA goods to be processed in the United States in such a manner 
that would result in the good becoming a “good of the United States un- 
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der the NAFTA Marking Rules.” Paragraph (b) mirrors the obligations 
of a NAFTA Party under Annex 311(5)(b)(viii) to provide the specified 
exception to marking for goods processed in the United States based on 
the Marking Rules. 

Importantly, there is nothing in the Agreement or the Implementa- 
tion Act that suggests that a NAFTA Party may not, in addition to the 
new NAFTA exemption for goods to be processed in the United States so 
as to become a good of the United States under the Marking Rules, con- 
tinue to enjoy any other pre-existing exception to marking under the ex- 
isting law of a Party covering goods processed in the United States. 
Defendant insists that the NAFTA Marking Rules based on change in 
tariff classification simply codify the pre-existing Gibson-Thomsen sub- 
stantial transformation test of an ultimate purchaser under § 1304(a), 
that § 134.35(a) abrogating the change in name, character or use sub- 
stantial transformation test was a valid exercise of Customs’ rulemak- 
ing authority, and accordingly, for NAFTA goods processed in the United 
States, to be within the ultimate purchaser exception to marking under 
§ 1304(a), plaintiff must comply with the tariff shift rules, as is also re- 
quired by the exception to marking under 19 C.FR. § 134.35(b). In 
short, defendant posits that for NAFTA goods the Gibson-Thomsen sub- 
stantial transformation test does not provide an exception to markingin 
addition to the application of the Marking Rules, while plaintiff insists 
that the Gibson-Thomsen test remains an additional test pursuant to 
the ultimate purchaser provision in § 1304(a). 

As stressed in the initial opinion, 933 F Supp. at 1105, for purposes of 
Customs’ own the “dual approach” Marking Rules under § 102.20, the 
prescribed tariff shift had to concomitantly result in a substantial trans- 
formation, and under 19 C.FR. § 102.1(p), the term “substantial trans- 
formation” for purposes of Part 102 is defined under the traditional 
criteria. This dual test approach under certain interim Marking Rules 
speaks volumes that Customs viewed the change in tariff classification 
rules (viz., the Marking Rules) and the traditional substantial trans- 
formation test based on change in name, character or use of the pro- 
cessed good as separate and independent methodologies which could 
yield different results. Plaintiff and amici curiae have amply demon- 
strated by examples that the tariff shift concept of the Marking Rules 
frequently provides a different result than does application of the tradi- 
tional “substantial transformation” test under Gibson-Thomsen. Con- 
sequently, as is evident from the dual test Marking Rules, NAFTA goods 
processed in the United States could fail to undergo the requisite tariff 
shift under a Marking Rule (thus failing to qualify for exception from 
marking under 19 C.FR. § 134.35(b)) but nonetheless undergo a sub- 
stantial transformation applying traditional Gibson-Thomsen criteria, 
and vice versa. 

The dual tests required under certain Interim Marking Rules, with 
the potential for disparate results, buttresses the conclusion that the 
NAFTA Marking Rules did not simply “codify” the traditional substan- 
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tial transformation criteria. In sum, the court holds that the traditional 
substantial transformation test under the ultimate purchaser provision 
of § 1304(a) remains an exception to marking for NAFTA goods pro- 
cessed in the United States in addition to application to such goods of the 
Marking Rules. 


II 


Customs’ application of the NAFTA Marking Rules as a new 
or “revised definition” of the term “ultimate purchaser” 
under § 1304(a) for NAFTA goods, exceeded the agency’s 
rulemaking authority and contravened the prohibitions of 
19 U.S.C. § 3312(a). 


Defendant asserts that Customs possesses broad regulatory authority 
under 19 U.S.C. §§ 66, 1304, 1624 and 3314 to revise the traditional defi- 
nition of an ultimate purchaser under § 1304(a) by rulemaking and that 
there are no prohibitions or limitations under the NAFTA Implementa- 
tion Act on making such regulatory revision. The court disagrees. 

It is noted that while defendant vigorously urges that the tariff shift 
rules codify the criteria of the substantial transformation test, it is clear 
that under § 134.35(a) the Gibson-Thomsen test under § 1304(a) is re- 
stricted to non-NAFTA goods, and for NAFTA goods an ultimate pur- 
chaser is determined according to the change in classification rules. 19 
C.ER. § 134.1(d). However, the NAFTA Implementation Act and its ac- 
companying Statement of Administrative Action, approved by Congress 
in the Act, 19 U.S.C. § 3311(a), make it clear that in implementing NAF- 
TA, Customs was authorized to promulgate NAFTA Marking Rules for 
purposes of Annex 311, id., H.R. Doc No. 159, 103d Cong., 1st Sess. 
(1993) at 479. Nothing in the Agreement, the Act, or Statement of Ad- 
ministrative Action suggests Customs was authorized to promulgate 
Marking Rules for any purpose other than NAFTA Annex 311. To the 
extent that the Marking Rules purport to be a “revised definition” of an 
ultimate purchaser under § 1304(a), or a codified “substantial trans- 
formation” test for NAFTA goods under § 1304(a) displacing Gibson- 
Thomsen from the statute, Customs exceeded its rulemaking authority 
to promulgate Marking Rules in furtherance of Annex 311 provisions. 

As this court held in the original opinion, 933 F. Supp. at 1103-04, 19 
U.S.C. § 3312(a)(2) expressly precludes construing or applying any pro- 
vision of the Implementation Act as an amendment or modification of 
any law of the United States, unless specifically provided for in the Act. 
Additionally, § 3312(a)(1) makes ineffectual any provision of NAFTA 
(i.e., Marking Rules, marking exceptions and definitions under Annex 
311) and indeed broadly precludes application of any provision of the 
Agreement, “to any person or circumstance, which is inconsistent with 
any law of the United States.” Id. 

The court concludes that Customs’ abrogation for NAFTA goods of 
the traditional substantial transformation test of an ultimate purchaser 
under § 1304(a) as construed in Gibson-Thomsen by amendment of its 
pre-NAFTA regulation § 134.35, and Customs’ concomitant attempt 
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through its Interim Regulations to bootstrap application of the Marking 
Rules into § 1304(a) as the “revised definition” of an ultimate purchaser 
to displace Gibson-Thomsen contravenes the prohibitions of § 3312(a). 

Defendant’s bald contention that the term “any law” in § 3312(a) 
means only statutory law to the exclusion of judicial authority and even 
agency regulations interpreting the statute is plainly disingenuous. 
Fundamentally, of course, there are different kinds of “law,” and the 
word “law generally contemplates both statutory and case law” as well 
as agency rules and regulations. See Black’s Law Dictionary, Sixth Ed. 
(1990), pp. 884-85. 

Notwithstanding the prohibitions of § 3312(a), defendant insists that 
abrogation of the Gibson-Thomsen test for NAFTA goods under 
§ 1304(a), and application of the Marking Rules in lieu thereof to a rede- 
finition of the ultimate purchaser provision of the statute was a valid ex- 
ercise of Customs’ broad rulemaking authority, namely: to substitute 
rulemaking of general applicability (i.e., the Marking Rules) for adju- 
dication (i.e., under the traditional substantial transformation test). 

Under § 3314 of the Implementation Act, Customs was granted au- 
thority to promulgate regulations “necessary to ensure” that the Act 
was “appropriately” implemented. Plainly, in determining whether a 
specific regulation “appropriately” implements the Act, the court must 
inter alia, observe the effect of the regulation on the specific statutory 
prohibitions under § 3312(a). Customs’ rulemaking authority under 
§§ 66, 1624, and 1304 does not expand the agency’s authority to imple- 
ment the Act in contravention of § 3312(a) nor to undercut the limita- 
tions on the specific delegated authority granted by Congress under 
§ 3314 of the Act itself. 

Finally, defendant also disingenuously argues that under 
§ 3312(a)(2)(B) nothing in the Implementation Act shall be construed to 
limit Customs’ authority under existing law. What defendant overlooks 
are the following words “unless specifically provided for in this Act,” 
which means that the antecedent § 3312(a) prohibitions specifically 
limit Customs’ authority under any law of the United States, including 
Customs’ rulemaking authority under § 66, 1624 and 1304. 


Ill 


Since under the Implementation Act Congress amended 
certain provisions of 19 U.S.C. § 1304 to bifurcate them for 
NAFTA and non-NAFTA goods, but did not amend the ulti- 
mate purchaser provision in § 1304(a) to bifurcate it for 
NAFTA and non-NAFTA goods, clearly Congress intended 
that for NAFTA goods, there be no change in the pre-NAF- 
TA application of the ultimate purchaser provision. 


Pursuant to § 207 of the NAFTA Implementation Act, Congress 
amended 19 U.S.C. § 1304 in certain respects, but chose to preserve the 
existing language of the “ultimate purchaser” provision in § 1304(a), 
which provision had been subject to longstanding judicial and adminis- 
trative interpretation following Gibson-Thomsen of which Congress 
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was presumably aware. By contrast, Congress amended other provi- 
sions of the very same statute, specifically to bifurcate them for NAFTA 
and non-NAFTA goods. 

For example, pursuant to § 207(a) Congress amended the ultimate 
purchaser exception under 19 U.S.C. § 1304(a)(3)(H) to bifurcate its ap- 
plication for NAFTA and non-NAFTA goods. Thus, for NAFTA goods, 
§ 207(a) (and hence 19 U.S.C. § 1804(h)(1)(A)), liberalizes or makes 
more lenient the standard of knowledge for that ultimate purchaser ex- 
ception by substituting a “reasonably know” standard for NAFTA goods 
for the more stringent “necessarily know” standard for non-NAFTA 
goods. Section 207(a) of the Implementation Act also effected a bifurca- 
tion of the statute for NAFTA and non-NAFTA goods by excepting from 
marking original works of art and other NAFTA goods classified under 
certain tariff headings. 19 U.S.C. § 1304(h)(1)(B). 

Given the Implementation Act’s bifurcating amendments of § 1304, 
clearly if Congress had intended a similar bifurcation or disparate mark- 
ing treatment for NAFTA and non-NAFTA goods in the application of 
the ultimate purchaser provision under § 1304(a), the court would ex- 
pect to find some expression of that intent in the statute itself or at least 
its legislative history. The court finds no evidence whatever of any Con- 
gressional intent that the ultimate purchaser provision in § 1304(a) be 
interpreted any differently for NAFTA and non-NAFTA goods, and the 
bifurcating amendments to other provisions of the same statute compel 
the conclusion that Congress intended no change in the application of 
the ultimate purchaser provision of § 1304(a). 

Based on the foregoing amendatory action under § 1304, leaving the 
ultimate purchaser provision in § 1304(a) as construed in Gibson- 
Thomsen entirely intact, plaintiff's reliance on the oft-invoked doctrine 
of legislative ratification or adoption of judicial interpretation is entirely 
warranted. Pierce v. Underwood, 487 U.S. 552, 567 (1988); St. Paul Fire 
& Marine Ins. Co. v. Barry, 438 U.S. 531, 541 (1978); Lorillard v. Pons, 
434 U.S. 575, 580 (1978); Public Citizen, Inc. v. FA.A., 988 F. 2d 186, 194 
(D.C. Cir. 1993). See also United States v. Pallacio, 4 F.3d 150, 154 (2d 
Cir. 1993), cert. denied, 114 S. Ct. 1194 (1994). 


IV 


There is no merit in defendant’s claim that application of 
Gibson-Thomsen to the ultimate purchaser provision in 
§ 1304(a) would render application of the Marking Rules to 
except NAFTA goods from marking ineffective. 


Defendant claims that application of Gibson-Thomsen to the ultimate 
purchaser provision of § 1304(a) would undermine application of the 
Marking Rules making them ineffective, since the objectives of the lat- 
ter rules are general applicability, expedition and economy, while the 
former test requires a fact-specific analysis and adjudication on a case- 
by-case basis. It follows, according to defendant, to avoid that result ap- 
plication to NAFTA goods of solely rules of general 
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application—Marking Rules—to the exclusion of a fact-specific adju- 
dication was within Customs’ rulemaking authority. 

While economical and expeditious determinations of the origin of 
goods and entitlement to marking exceptions are obviously worthy ad- 
ministrative goals, there is little merit in defendant’s concern that the 
continued availability to the importing community of the traditional 
substantial transformation test under § 1304(a) will erode the applica- 
tion of the NAFTA Marking Rules. 

First, defendant’s objection to the fact-specific traditional test as ad- 
jJunctive (or in addition to) to the tariff shift rules is inconsistent with 
Customs’ own dual test interim Marking Rules under 19C.FR. § 102.20. 
While for many NAFTA goods, required application of both tests concur- 
rently apparently proved redundant, see 60 Fed. Reg. at 22319; T.D. 
96-48, 61 Fed. Reg. 28932, 28936 (June 6, 1996), because both tests yield 
the same result, it does not follow that for NAFTA goods failing the req- 
uisite tariff shift, application of a fact-specific adjunctive test under Gib- 
son-Thomsen at the behest of the importer would render rules of general 
applicability ineffective in promoting expedition and economy. 

If NAFTA goods should fail the generally applicable tariff shift test, as 
here, adjunctive application of the traditional test to the ultimate pur- 
chaser provision of § 1304(a) as requested by an importer remains con- 
sistent with Congressional intent under the marking statute,* the 
Implementation Act, and promotes the stated objectives of NAFTA: to 
eliminate barriers to trade in, and facilitate the cross-border movement 
of goods between the territories of the NAFTA Parties. 

If, as vigorously contended by defendant, the tariff shift rules simply 
“codify” the traditional substantial transformation test, and therefore, 
the Marking Rules generally produce essentially identical results to 
those reached by the traditional test, it is highly unlikely that importers’ 
demands for costly fact-specific adjudication under the case-by-case 
traditional test will routinely occur, as apparently suggested by defen- 
dant. Moreover, importers invoking the traditional test and the fact-spe- 
cific adjudicatory process have the rigorous burden of proving that, 
despite the failure of post-importation processing to comply with the 
requisite tariff shift, under the specific facts of the case there is still a 
change in the name, character or use of the imported product after proc- 
essing of the imported good in the United States. 


4 The intent of the marking statute was articulated in Gibson-Thomsen: there is “nothing in the statute [§ 1304(a)] 
to warrant a holding that the Congress intended to require that an imported article, which is to be used in the United 
States as material in the manufacture of a new article having a new name, character, and use, and which, when so used, 
becomes an integral part of the new article, be so marked as to indicate to the retail purchaser of the new article that 
such imported article or material was produced in a foreign country.’ Jd., 27 CCPA at 266, 273.” Further, the Court of 
Customs and Patent Appeals in Gibson-Thomsen determined that Congress intended that § 1304(a) “cover only such 
imported articles as do not lose their identity as such when combined with other articles.” Jd., 27 CCPA at 273. In the 
application of a marking statute, it is the intent of Congress that must prevail, and no application of the NAFTA Mark- 
ing Rules should be permitted by the Court to defeat Congressional intent under the statute. As aptly observed by ami- 
cus GMA, regardless of the test applied under the statute, the issue remains the same: whether a finished article offered 
for sale to the ultimate consumer is, for purposes of § 1304(a), the same article as the “article of foreign origin * * * 
imported into the United States. Thus, regardless of the test, if the finished article is not an “article of foreign origin,” 
country of origin marking is not required under the statute. Regulations that defeat the purpose of the statute cannot be 
permitted to stand. 
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In short, the court is not persuaded by defendant that the NAFTA 
Marking Rules would be rendered meaningless, or adversely impacted, 
by the continued application of the traditional test to the ultimate pur- 
chaser provision of the statute. 


V 


The court owes no Chevron deference to Customs’ “revised 
definition” of an ultimate purchaser, applying the Marking 
Rules. 


Citing Chevron U.S.A., Inc. v. Natural Resources Defense Council, 467 
U.S. 837 (1984), defendant further argues that the court must defer to 
Customs’ “revised definition” of an ultimate purchaser under § 1304(a), 
under which definition the Marking Rules displace the traditional sub- 
stantial transformation test. While in certain cases an agency’s “revised 
interpretation” of a statutory term may be entitled to deference, Rust v. 
Sullivan, 500 U.S. 173, 186-87 (1991) (quoting Chevron, 467 U.S. at 
863-64), that principle has no application here and defendant’s conten- 
tion merits little discussion. 

Defendant’s posited “revised definition” of an ultimate purchaser un- 
der § 1304(a) for NAFTA goods by applying the Marking Rules to the 
statute in lieu of Gibson-Thomsen, was nowhere suggested by Customs 
itself in the HRL. Moreover, as observed supra, such new or revised defi- 
nition of the statutory provision exceeds Customs’ delegated rulemak- 
ing authority and contravenes the prohibitions of the Implementation 


Act, § 3312(a). Accordingly, deference to a revised agency interpretation 
under Chevron has no application in this case. 


VI 


Defendant’s argument that application of the Gibson- 
Thomsen test to CPC’s post-importation processing reach- 
es the same result as did Customs’ in the HRL is post-hoc 
rationalization; application of the traditional test to CPC’s 
processing has been remanded to Customs for a case-spe- 
cific analysis and ruling, which must now be completed be- 
fore any judicial review of the issues raised by applying the 
traditional test. 


In the initial order, the court remanded this case for Customs’ consid- 
eration of whether plaintiff's proposed manufacturing processes in the 
United States result in a substantial transformation of the imported 
good pursuant to the factors identified in Gibson-Thomsen. As noted at 
the outset, the remand proceedings were stayed pending decision of de- 
fendant’s motion for rehearing. In support of its motion for rehearing 
and in response to the contentions of plaintiff and amici curiae, defen- 
dant maintains that application of substantial transformation reaches 
the same result as already reached by Customs in the HRL under Cus- 
toms’ hierarchical analysis. 

An exception from marking under the ultimate purchaser provision 
of § 1304(a), whether applying Gibson-Thomsen criteria or the Marking 
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Rules, was not addressed in the HRL, and defendant’s contentions con- 
cerning the result that would be reached applying substantial trans- 
formation are therefore post hoc rationalization. Judicial review of the 
issues raised by the traditional criteria would clearly be premature at 
this juncture and must await initial agency review and a ruling on re- 
mand. 


CONCLUSION 


For the reasons expressed herein, the court adheres to its prior con- 
clusion: 19 C.ER. § 134.35(a) is contrary to law, and on remand Customs 
must rule on whether plaintiff would be the ultimate purchaser of the 
Canadian-origin peanut slurry within the provision therefor of 
§ 1304(a) applying the traditional substantial transformation test. Cus- 
toms will, of course, base its decision on the facts of record, as presented 
in the application for a ruling. 

For all the foregoing reasons, it is hereby ORDERED: 

Defendant’s motion for rehearing is denied in all respects. Customs 
shall complete its remand, submit the results to the court, and serve 
counsel for the respective parties within thirty (30) days of the service of 
this order. 

Plaintiff and Amici Curiae may respond to the remand results within 
thirty (30) days of issuance. 


Defendant may reply to any responses within fifteen (15) days of ser- 
vice. 


(Slip Op. 97-2) 


KERR-MCGEE CHEMICAL CORP, ET AL., PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND CHINA HUNAN INTERNATIONAL ECONOMIC 
DEVELOPMENT (GROUP) CORP, CHINA METALLURGICAL IMPORT & 
EXPORT HUNAN CORP, AND MINMETALS PRECIOUS & RARE MINERALS 
IMPORT & EXPORT CORP, DEFENDANT-INTERVENORS 


Court No. 96-02-00397 


Plaintiffs move to settle the record by compelling the Department of Commerce (“De- 
partment” or “Commerce”) to restore to the administrative record their submissions of 
November 17, 1995, which Commerce redacted on the grounds the submissions were un- 
timely and represented new factual information not part of the administrative record 
compiled by Commerce during the less-than-fair-value investigation of manganese metal 
from the People’s Republic of China. Plaintiffs argue Commerce should restore the sub- 
missions so reference can be made to the information they contain when the administra- 
tive determination is reviewed on the merits. Plaintiffs claim their submissions are 
necessary to make adjustments to Commerce’s choice of surrogate ore and were timely 
presented to the Department. Defendant opposes plaintiffs’ motion, arguing plaintiffs 
had substantial opportunity to submit their comments and cannot do so at this point in 
the proceeding because the submissions are untimely new factual information. Defen- 
dant-intervenors oppose plaintiffs’ motion and support defendant’s position. 
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Held: Plaintiffs’ motion is denied. Commerce acted within the scope of its authority 
when it redacted plaintiffs’ submissions from the administrative record. This Court finds 
Commerce’s redaction of plaintiffs’ submissions is supported by substantial evidence on 
the record and is otherwise in accordance with law. 


(Dated January 8, 1997) 


Gardner, Carton & Douglas (W.N. Harrell Smith IV, George N. Grammas), for plaintiffs 
Kerr-McGee Chemical Corporation and Elkem Metals Company. 

Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Jeanne E. Davidson, Assistant Director, Commercial Litigation Branch, Civil Di- 
vision, United States Department of Justice (Randi-Sue Rimerman), David J. Ross, Office 
of Chief Counsel for Import Administration, United States Department of Commerce, of 
Counsel, for defendant. 

Dorsey & Whitney (Munford Page Hall, II, Philippe M. Bruno), for defendant-interve- 
nors China Hunan International Economic Development (Group) Corporation, China 
Metallurgical Import & Export Hunan Corporation, and Minmetals Precious & Rare Min- 
erals Import & Export Corporation. 


OPINION 


CARMAN, Chief Judge: Before this Court is plaintiffs’ Motion to Settle 
the Record. Plaintiffs request this Court direct the Department of Com- 
merce (“Department” or “Commerce”) to restore to the administrative 
record plaintiffs’ submissions of November 17, 1995, which consist of 
certain formulae and data related to the adjustment of the surrogate 
manganese ore chosen by Commerce for direct process chemical usage. 
Plaintiffs’ submissions were redacted by Commerce because they alleg- 
edly contained new factual information and were not timely. Defendant 
and defendant-intervenors oppose plaintiffs’ motion and claim ordering 
Commerce to include the contested documents in the administrative re- 
cord would violate their due process rights. This Court has jurisdiction 
over the matter pursuant to 28 U.S.C. § 1581(c) (1988), and for the rea- 


sons set forth below, denies plaintiffs’ Motion to Settle the Record. 


BACKGROUND 


Plaintiffs, Kerr-McGee Chemical Corporation and Elkem Metals 
Company (“Kerr-McGee”), produce manganese metal in the United 
States. Plaintiffs filed a petition on November 8, 1994 on behalf of the 
United States manganese metal industry arguing Chinese companies 
were dumping manganese metal. Defendant-intervenors, China Hunan 
International Economic Development (Group) Corporation, China 
Metallurgical Import & Export Hunan Corporation, and Minmetals 
Precious & Rare Minerals Import & Export Corporation, are located in 
the People’s Republic of China (“PRC”) and export the subject mer- 
chandise to the United States. 

The PRC is a non-market economy country. In antidumping inves- 
tigations involving non-market economies, the Department is required 
to calculate foreign market value based on information regarding the 
factors of production in a surrogate market economy. The statute states 
if the merchandise subject to an antidumping investigation is exported 
from a non-market economy, and “the administering authority finds 
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that available information does not permit the normal value of the sub- 
ject merchandise to be determined,” 19 U.S.C. § 1677b(c)(1)(B) (1994), 
Commerce “shall determine the normal value of the subject merchan- 
dise on the basis of the value of the factors of production utilized in pro- 
ducing the merchandise.” 19 U.S.C. § 1677b(c)(1) (1994). The statute 
requires Commerce, in valuing the factors of production, to “utilize to 
the extent possible, the prices or costs of factors of production in one or 
more market economy countries that are (A) at a level of economic de- 
velopment comparable to that of the nonmarket economy country, and 
(B) significant producers of comparable merchandise.” 19 U.S.C. 
§ 1677b(c)(4) (1994). The factors of production utilized in producing 
merchandise are defined to include hours of labor required, quantities 
of raw materials employed, amounts of energy and other utilities consu- 
med and representative capital cost, including depreciation. See 19 
U.S.C. § 1677b(c)(3) (1994). Plaintiffs proposed India be used as the sur- 
rogate country for valuing the factors of production for the antidumping 
investigation, because although no comparable market economy pro- 
duces manganese metal, India is a country of comparable economic de- 
velopment to the PRC and is a significant producer of merchandise 
comparable to manganese metal. 

Prior to the preliminary determination, Commerce considered five 
ores as possible surrogates for manganese ore produced in China. In 
evaluating the five surrogate ores, Commerce considered the Indian 
ores’ export and domestic prices. The five potential surrogates were (1) 
a price submitted by plaintiffs for low ferruginous peroxide ore (82-84 
percent MnOg)! (“ore 1”); (2) a price submitted by defendant-interve- 
nors for metallurgical grade manganese ore (30-35 percent Mn) from 
the 1993 Indian Minerals Yearbook (“ore 2”); (3) an export price ob- 
tained by the Department for low-grade manganese ore (26-28 percent 
Mn content) based on an actual transaction price from the July 7, 1992 
issue of the TEX Report,” reporting the price agreed to in a contract be- 
tween an Indian mine and two Japanese purchasers for 25,000 tons of 
manganese ore (“ore 3”); (4) a basket price based on grades of ore with a 
30-35 percent manganese content obtained by the Department from the 
Indian Export Statistics (“ore 4”); and (5) an average price obtained by 
Commerce for total Indian production of manganese ore, not differen- 
tiated by grade, during 1991-92, from the 1993 Indian Minerals Year- 
book (“ore 5”) (Def.’s Chron. of Events (“Def.’s Chron.”) at 1-2; Pls.’ 
Chron. at 13.)% 

In a letter to the Department dated March 20, 1995, defendant-inter- 
venors suggested ore 2 as a possible surrogate for manganese ore pro- 
duced in China. On April 12, 1995 and again on May 23, 1995, plaintiffs 
responded to and challenged defendant-intervenors’ submissions advo- 


1Mn is the symbol for the element manganese. Oz is the symbol for the element oxygen. 
2 The TEX Report is a trade periodical. 


3 At the conclusion ofa telephone conference on November 15, 1996, this Court requested the parties compile a chro- 


nology of events comprising the administrative proceeding to assist the Court in ruling on plaintiffs’ Motion to Settle 
the Record. 
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cating ore 2 as a surrogate. Plaintiffs argued “the price reported for the 
‘metallurgical grade’ ore cannot be used as a surrogate” because ore 2 
“has an insufficient or inadequate manganese-to-iron ratio and is not 
comparable to ore used in manganese metal production in the PRC.” 
(App. to Pls.” Mem. in Supp. of Mot. to Settle R. (“Pls.’ App.”) tab 9 at 3.) 
Plaintiffs cited to the affidavit of chemist and metallurgist Dr. J.C. Agar- 
wal, who reviewed defendant-intervenors’ March 17, 1995 submission 
to Commerce. Dr. Agarwal concluded “[b]ecause the reported ‘metallur- 
gical grade’ ore is used only in pig iron applications in India and priced as 
a premium iron ore, its price cannot be used as a surrogate for the price 
of manganese ore in China.” (Pls.’ App. tab 9, attach. 1; Agarwal Aff. at 
10.) Plaintiffs did not notify Commerce ore 2 could be used if certain ad- 
justments were made, but instead argued Commerce should use ore 1. 
OnJune 2, 1995, defendant-intervenors responded once again that ore 2 
was the most suitable surrogate because it most closely resembled the 
Chinese manganese ore. Defendant-intervenors argued the manganese 
content of ore 2 more closely matched the Chinese ore than the ore pro- 
posed by the plaintiffs. 

On June 14, 1995, Commerce published its preliminary determina- 
tion, choosing as its surrogate the export price for ore 3 obtained by the 
Department for low-grade manganese ore (26-28 percent Mn content) 
based on an actual transaction price from the July 7, 1992 issue of the 
TEX Report. See Notice of Preliminary Determination of Sales at Less 
Than Fair Value and Postponement of Final Determination: Manganese 
Metal From the People’s Republic of China, 60 Fed. Reg. 31,282, 31, 285 
(Dept. Comm. 1995) (prelim. determ.) Following Commerce’s publica- 
tion of its preliminary determination, plaintiffs requested Commerce 
ascertain, during verification, the manganese-to-iron ratios of the man- 
ganese ore used by the Chinese producers in producing manganese me- 
tal. Commerce obtained the requested ratios and, on September 19, 
1995, relayed them to Kerr-McGee. 

On November 6, 1995, Commerce published the final determination 
which found imports of manganese metal from the People’s Republic of 
China are being, or are likely to be, sold at less than fair value in the 
United States. See Notice of Final Determination of Sales at Less Than 
Fair Value: Manganese Metal From the People’s Republic of China, 60 
Fed. Reg. 56,045 (Dept. Comm. 1995) (final determ.) In the final deter- 
mination, as a surrogate for manganese ore used in China, Commerce 
chose ore 2, the price for metallurgical grade manganese ore (30-35 per- 
cent Mn) from the 1993 Indian Minerals Yearbook submitted by defen- 
dant-intervenors, instead of ore 3, which was used as the surrogate ore 
in the preliminary determination. Jd. at 56,047. In the final determina- 
tion, Commerce noted ore 2 “has a manganese content that is compara- 
ble to the ore used by the PRC producers and also represents a domestic 
price in India. We adjusted the value of the manganese ore to refluc+ * 
delivered price.” Id. 
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On November 17, 1995, Kerr-McGee submitted to Commerce “correc- 
tions to the final dumping margin calculations,” pursuant to 19 C.FR. 
§ 353.28 (1994), which allegedly identified “ministerial errors” made by 
Commerce in the final determination. (Pls.’ App. tab 28.) Kerr-McGee 
argued it was “technically infeasible, as a matter of basic chemistry, to 
use the Department’s surrogate ore” without “adding a reduction pro- 
cess and correcting for the direct process chemical usage,” and it sub- 
mitted adjustment formulae for Commerce to apply in making the 
alleged necessary adjustments. (Pls.’ App. tab 28 at 2.) Plaintiffs argued 
Commerce erred when it adopted in its final determination an ore which 
is significantly less expensive than and chemically dissimilar to Chinese 
ore. 

After publication of the final determination, Commerce made no ad- 
justments for direct process chemical usage. Commerce noted in its 
amended final determination that it considered certain arguments 
raised by plaintiffs to be non-ministerial, and stated its choice and ap- 
plication of a specific surrogate manganese ore value does not qualify as 
a “clerical error.” Commerce concluded plaintiffs’ submissions consti- 
tuted “untimely-filed new information” and accordingly “removed the 
information submitted by petitioners * * * from the record.” Notice of 
Amended Final Determination and Antidumping Duty Order: Manga- 
nese Metal From the People’s Republic of China, 61 Fed. Reg. 4,415, 
4,416 (Dept. Comm. 1996) (am. final determ.). Commerce explained: 


We agree with respondents that petitioners’ claim is not a clerical 
error pursuant to 19 C.FR. 353.28(d). Furthermore, the informa- 
tion supporting petitioners’ clerical error allegation represents un- 
timely-filed new information. Accordingly, the Department has not 
considered this issue and has removed the information submitted 
by petitioners in support of this argument, as well as respondents’ 
rebuttal to this information, from the record (see 19 C.ER. 
353.31(a)(3)). 


61 Fed. Reg. at 4,416. 
Plaintiffs move this Court to supplement the administrative record by 
restoring the redacted portion of plaintiffs’ submissions so reference 


can be made to the information they contain when the administrative 
determination is reviewed on the merits. 


CONTENTIONS OF THE PARTIES 
A. Plaintiffs: 


Plaintiffs argue their submissions alleging ministerial errors were 
not only relevant, but absolutely vital and were timely presented to the 
Secretary during the course of the administrative proceeding, pursuant 
to 19 C.ER. § 353.28(a), which addresses “[p]rocedures for the correc- 
tion of ministerial errors” and provides “[a] party to whom the Secre- 
tary has disclosed final calculations may submit comments concerning 
any ministerial errors in such calculations.” 19 C.FR. § 353.28(a) 
(1994). Plaintiffs assert, “[t]here is absolutely no factual information 
contained in the calculations” submitted. (Pls.’ Mem. in Supp. of Mot. to 
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Settle R. (“Pls.” Memo”) at 35.) In addition, plaintiffs argue the defen- 
dant admitted “‘the raw data to which Kerr-McGee applied its formulae 
may have been contained in the verification reports.’” (Pls.’ Reply to 
Def.’s Mem. in Opp’n (“Pls.’ Reply”) at 15 (quoting Def.’s Memo at 15).) 

Plaintiffs’ submissions included formulae and algebraic adjustments 
which plaintiffs claimed were “merely an algebraic manipulation” nec- 
essary to account for the chemical differences between the newly-se- 
lected, reference ore from India and the Chinese ore actually used by 
respondents. (Pls.’ Memo at 35). Plaintiffs, quoting one of their submis- 
sions to Commerce, argue “[ilf the Department continues with the se- 
lected surrogate ore, it must at a minimum adjust the direct process 
chemical usage to accommodate the higher iron content in the ore” be- 
cause “‘as the percentage of iron in the ore increases, greater amounts of 
reagents (ie, chemicals) must be used in the solution making phase’ 
** * By contrast, the Chinese ore does not require any material in- 
crease in process chemicals, because it has a low iron content and the [ ] 
content is readily released in the process.” (Pls.’ Memo at 34-35 (cita- 
tions omitted).) Plaintiffs argue Commerce’s failure to make adjust- 
ments for the costs that necessarily would be incurred to reduce the ore 
and remove the iron and heavy metals, as is required in the production 
of manganese metal, constitutes an error. (Compl. at 4.) 

Plaintiffs contend they will challenge in their case-in-chief the De- 
partment’s finding their submissions proposed non-ministerial correc- 
tions if their Motion to Settle the Record is denied, but they argue there 
is no way the Court can evaluate the proposed corrections if they are not 
part of the record. Additionally, plaintiffs argue even if their submis- 
sions are determined to allege non-ministerial errors, the Department 
has the authority to elect not to make the corrections, but does not have 
the authority under its regulations to redact the submission from the 
record. 


B. Defendant: 


Defendant argues plaintiffs’ submissions do not identify clerical or 
ministerial errors, but rather contain untimely-filed new information 
whose consideration at this point in the case would reopen the record 
and violate defendant’s and defendant-intervenors’ due process rights. 
Defendant argues it is well-settled the administrative record for judicial 
review of an administrative determination is limited to information be- 
fore the agency at the time the final determination was made. Com- 
ments received after the final determination may pertain only to 
ministerial errors in the final determination. Defendant states “Kerr- 
McGee neglected to file the documents at issue * * * until after Com- 
merce published the final determination containing the ore surrogate 
that Kerr-McGee now contests.” (Def.’s Mem. in Opp’n to Pls.’ Mem. in 
Supp. of Mot. to Settle R. (“Def.’s Memo”) at 2-3.) Defendant then con- 
tinues to conclude “[b]ecause the information redacted from the con- 
tested documents relates to non-ministerial arguments, it was not 
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properly part of the administrative record and Commerce appropriately 
redacted it.” (Def.’s Memo at 12.) 

Defendant contests plaintiffs’ claim that the redacted portions of 
their submissions did not contain new factual information. Defendant 
relies upon 19 C.FR. § 353.31(a)(3), which states “[t]he Secretary will 
not consider in the final determination or the final results, or retain in 
the record of the proceeding, any factual information submitted after 
the applicable time limit.” 19 C.FR. § 353.31(a)(3) (1994). Defendant ar- 
gues the information submitted by plaintiffs plainly consists of factual 
information and not technical or clerical corrections, and that plaintiffs 
missed the deadline for submitting new factual information.* 

Defendant adds Kerr-McGee had ample time to submit the informa- 
tion contained in the contested documents because the surrogate ore 
Commerce used in the final determination was first suggested by defen- 
dant-intervenor China Hunan in its March 17, 1995 questionnaire re- 
sponse. (Def.’s Memo at 17) Therefore, defendant argues Kerr-McGee 
was on notice ore 2 might be used as the surrogate ore and should have 
notified Commerce ore 2 would need to be adjusted if chosen. Defendant 
argues Kerr-McGee was not entitled to rely on Commerce’s using the 
same surrogate ore in the final determination as it used in the prelimi- 
nary determination. 

Finally, defendant argues Kerr-McGee is attempting to litigate pre- 
maturely the underlying merits of Commerce’s choice of surrogate for 
Chinese manganese ore. Defendant claims arguments challenging the 
appropriateness of Commerce’s choice of surrogate ore go to the merits 


of the case and should not be addressed by the Court at this time. Defen- 
dant concludes Commerce’s determination to redact the submissions is 
supported by substantial evidence on the record and therefore, plain- 
tiffs’ motion should be denied. 


STANDARD OF REVIEW 


In reviewing challenges to administrative reviews, this Court sus- 
tains final determinations made by Commerce unless they are found to 
be “unsupported by substantial evidence on the record, or otherwise not 
in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i) (1994). “Substan- 
tial evidence is something more than a ‘mere scintilla,’ and must be 
enough reasonably to support a conclusion.” Ceramica Regiomontana, 
S.A. v. United States, 10 CIT 399, 405, 636 F Supp. 961, 966 (1986) (cita- 
tions omitted), aff'd, 5 Fed. Cir. (T) 77, 810 F. 2d. 1137 (1987). For pur- 
poses of judicial review, the evidence before this Court is limited to the 
evidence contained in the administrative record. See Neuweg Fertigung 
GmbH v. United States, 16 CIT 724, 726, 797 F. Supp. 1020, 1022 (1992). 
The question before this Court is, therefore, whether Commerce com- 


4 Defendant also argues Kerr-McGee could have relied on an exception contained in 19 C.FR. § 353.31(a)(2), which 
states any interested party may submit factual information “to rebut, clarify, or correct factual information submitted 
by an interested party * * * 10 days after the date such factual information is served on the interested party.” 19 C.F.R. 
§ 353.31(a)(2) (1994). Alternatively, defendant adds Kerr-McGee could have requested leave to submit the adjustments 
after verification pursuant to 19 C.FR. § 353.31(b)(1), which permits Commerce to request the submission of informa- 
tion at any time during a proceeding. However, as defendant notes, “Kerr-McGee did neither.” (Def.’s Chron. at 4.) 
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plied with the statute defining the administrative record for review in 
redacting plaintiffs’ submissions from the administrative record. This 
Court must determine whether Commerce’s determination is sup- 
ported by substantial evidence and is otherwise in accordance with law. 


DISCUSSION 
I. The Administrative Record: 


Plaintiffs argue 19 U.S.C. § 1516a(b)(2) requires the redacted portion 
of their submissions be part of the administrative record. The statute 
defines the administrative record for review to consist of 


(i) acopy of all information presented to or obtained by the Secre- 
tary, the administering authority, or the Commission during the 
course of the administrative proceeding, including all governmental 
memoranda pertaining to the case and the record of ex parte meet- 
ings required to be kept by section 1677f(a)(3) of this title; and 

(ii) a copy of the determination, all transcripts or records of con- 
ferences or hearings, and all notices published in the Federal Regis- 
ter. 

19 U.S.C. § 1516a(b)(2)(A) (1994) (emphasis added).® Congress shed 
light on the meaning of the phrase “during the course of the administra- 
tive proceeding” when it stated: 


Scope and Standard of Review.—Judicial review of determina- 
tions subject to the provisions of subsection (a)(1) would proceed 
upon the basis of information before the relevant decision-maker at 
the time the decision was rendered including any information that 
has been compiled as part of the formal record. The court is not to 
conduct a trial de novo in reviewing such determinations. 


S.Rep. No. 96-249 at 247-48 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 
633 (emphasis added). 

The same statutory language has been interpreted by this Court to 
mean that, barring exceptional circumstances, “(t]he scope of the record 
for purposes of judicial review is based upon information which was ‘be- 
fore the relevant decision-maker’ and was presented and considered ‘at 
the time the decision was rendered.’” Beker Industries Corp. v. United 
States, 7 CIT 313, 315 (1984). See also Neuweg Fertigung GmbH v. 
United States, 16 CIT 724, 726, 797 F Supp. 1020, 1022 (1992) (citations 
omitted) (“The case law of this court is very clear that the administra- 
tive record ‘is limited to the information that was presented to or ob- 
tained by the agency making the determination during the particular 
review proceeding for which section 1516 authorizes judicial review.’ 
‘Any information received by [the ITA] after the particular determina- 
tion at issue is not part of the reviewable administrative record.’”); Win- 
Tex Products, Inc. v. United States, 16 CIT 760, 763, 797 F. Supp. 1025, 
1026 (1992) (citations omitted) (“‘[R]eview of agency determinations in 
antidumping proceedings is to be undertaken upon the basis of the re- 


5 Rule 71(a) of the rules of this Court tracks the language of 19 U.S.C. § 1516a(b)(2)(A) (1994) and requires Com- 
merce to file with the Clerk of the Court the information set out by 19 U.S.C. § 1516a(b)(2)(A) in actions falling within 
the jurisdictional provisions contained in 28 U.S.C. § 1581(c) or (f). 
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cord made before the agency.’”); Rhone Poulenc, Inc. v. United States, 13 
CIT 218, 222, 710 F. Supp. 341, 345 (1989) (CIT rejected plaintiffs’ at- 
tempt to supplement record with materials from record of separate ad- 
ministrative review arising out of same antidumping duty order because 
“[jludicial review of an administrative review of an antidumping duty 
order is confined to information contained in administrative record”); 
PPG Industries, Inc. v. United States, 13 CIT 183, 708 F. Supp. 1327 
(1989) (judicial review is limited to evidence contained in the adminis- 
trative record); Melamine Chemicals, Inc., v. United States, 2 CIT 113 
(1981); Nakajima All Co., Ltd. v. United States, 2 CIT 25 (1981). 

Plaintiffs argue, however, this Court has construed 19 U.S.C. 
§ 1516a(b)(2) to require the inclusion of relevant information in the re- 
cord for review, even though the information was submitted untimely. 
Plaintiffs cite Suramerica de Aleaciones Laminadas v. United States, 14 
CIT 366, 373-74 (1990), vacated (on other grounds), 14 CIT 560, 746 F. 
Supp. 139 (1990), and rev’d and remanded, 966 F.2d 660 (Fed. Cir. 1992), 
and remanded, 17 CIT 146, 818 F. Supp. 348 (1993), and opinion after 
remand 17 CIT 776, 841 F Supp. 1220 (1993), and aff'd, 44 F.3d 978 
(Fed. Cir. 1994) to support this argument. In Suramerica, this Court or- 
dered certain information, which the International Trade Commission 
(“ITC” or “Commission”) rejected as untimely, to be included in the ad- 
ministrative record. In Suramerica, this Court held the ITC could not 
accept the defendant-intervenor’s Post-Hearing Brief on the last day of 
its filing deadline and not allow the plaintiff to submit a rebuttal of the 
allegations made by the defendant-intervenor in its brief and relied 
upon by the Commission in the final determination. 

Although the Court did order the inclusion of untimely-filed informa- 
tion in the administrative record, this Court does not read Suramerica 
to stand for the proposition that all relevant information, whether time- 
ly submitted or not, must be included in the administrative record. As 
this Court noted in Suramerica, “[rjelevance and usefulness, alone, 
however, are not sufficient to render the information appropriate for 
consideration by the Court in its deliberations. The crucial question is 
whether the information should be deemed part of the statutorily de- 
fined ‘record for review’ upon which the Court’s determination must be 
based.” Suramerica, 14 CIT at 372. Although plaintiffs point to Suram- 
erica as their case-in-chief in support of their Motion to Settle the Re- 
cord, this Court finds Suramerica is distinguishable from the instant 
case, where plaintiffs presented their submissions to Commerce after 
the final determination and where plaintiffs had substantial opportuni- 
ty earlier in the proceeding to present their submissions in a timely 
manner. 

Moreover, this Court notes legal precedent clearly supports defen- 
dant’s position. In Mitsuboshi Belting Lid v. United States, 18 CIT 98 
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(1994), for example, the Court rejected plaintiffs’ attempt to supple- 
ment the administrative record because 


plaintiffs had an opportunity to submit information contained in 
the records of prior proceedings during the review in question but 
did not do so. This failure, standing out now on its own, cannot be 
equated with an “exceptional” or “rare” circumstance. Rather, it 
simply reflects a tactic of plaintiffs’ own design, one for which they 
must now bear sole responsibility. 


Mitsuboshi Belting, 18 CIT at 103 (citations omitted). Similarly, wheth- 
er or not the defendant in this case is correct in suggesting “[il]t is pos- 
sible that Kerr-McGee feared Commerce would be more likely to accept 
China-Hunan’s suggested ore surrogate if it had Kerr-McGee’s adjust- 
ment formulae before it,” Kerr-McGee chose not to present the informa- 
tion at issue to Commerce “during the course of the administrative 
proceeding” as defined by 19 U.S.C. § 1516a(b)(2) and it must bear re- 
sponsibility for this choice. (Def.’s Memo at 19.) As the defendant stated, 
“to the extent Kerr-McGee was prejudiced by the omission of this infor- 
mation from the record, the prejudice was of its own making.” (Id. at 16.) 

Furthermore, this Court notes the Court’s statement in Bowe-Passat, 
et al., v. United States, 17 CIT 335, 338 (1993), that “ [t]he plain lan- 
guage of section 353.31 indicates that Commerce does not have the dis- 
cretion to accept untimely information.” While the Court also 
recognized “Commerce does accept information despite these regula- 
tions,” it noted “the burden on the party attempting to submit untimely 
information remains high indeed.” Béwe-Passat, 17 CIT at 338. This 
Court holds plaintiffs have not met that high burden in this case. 

In Seattle Marine Fishing Supply Co. v. United States, 12 CIT 60, 679 
F Supp. 1119 (1988), this Court held the ITA properly refused to consid- 
er untimely-submitted information and instead relied on the best infor- 
mation otherwise available. The Court held the rejection of the 
exporter’s untimely-submitted information did not deny due process 
despite plaintiff's claim there was still sufficient time to allow the ITA to 
verify the information. See also NSK Ltd. v. United States, 16 CIT 745, 
750, 798 F. Supp. 721, 725 (1992) (ITA justified in rejecting submitted 
factual information as untimely); Asociacion Colombiana de Exporta- 
dores de Flores v. United States, 13 CIT 13, 24, 704 F Supp. 1114, 1124 
(1989) (ITA justified in refusal to consider untimely-submitted “ambig- 
uous” information; parties must submit data promptly); Star-Kist 
Foods, Inc., v. United States, 8 CIT 305, 600 F. Supp. 212 (1984) (plain- 
tiffs motion to supplement administrative record denied because al- 
though contested documents were relevant to administrative 
proceeding below, they were never presented to or obtained by the Com- 
merce Department during its investigation). 

For the above reasons, this Court rejects Kerr-McGee’s motion. The 
Court notes both plaintiffs and defendant recognized ore 2 as one of the 
five ores initially considered by the Department in the preliminary de- 
termination. (Def.’s Chron. at 1; Pls.’ Chron. at 13.) The Court also 
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notes defendant-intervenors’ submissions of March 20, 1995 and June 
2, 1995, both of which advocated using ore 2 as the surrogate ore, cer- 
tainly put the parties on notice that ore 2 was a possible surrogate. In 
addition, the Court points to Kerr-McGee’s responses on April 12, 1995 
and May 23, 1995, challenging the use of ore 2 and arguing for the use of 
ore 1. Plaintiffs’ submission of April 12, 1995 also includes Dr. J.C. Agar- 
wal’s affidavit which references and rebuts defendant-intervenors’ 
selection of a metallurgical grade manganese ore (ore 2). Finally, the 
Court notes Commerce’s Concurrence Memorandum of October 18, 
1995, which states with respect to the selected surrogate ore: 


Petitioners argue that this particular price cannot be used as a sur- 
rogate because the low manganese-to-iron ratio indicates that the 
value of the ore is based on its iron content, not its manganese con- 
tent * * *. Petitioners’ analysis of the “metallurgical grade” ore is 
consistent with information the Department obtained from the 
manganese expert at the U.S. Bureau of Mines * * *. 


(Pls.’ App. tab 25 at 4-5.) 

This Court finds the administrative record provides ample evidence 
Commerce was considering ore 2 as one option for the surrogate for Chi- 
nese manganese ore from the outset of the antidumping investigation. 
Therefore, Kerr-McGee, unlike the plaintiff in Suramerica, had suffi- 
cient opportunity to present the contested information well before Com- 
merce reached its final determination. Although Kerr-McGee argues 
“this [November 17, 1995] is the first opportunity for Petitioners to 
comment on the inappropriate surrogate selection,” (Pls.’ App. tab 28 at 
5), this Court finds Kerr-McGee clearly had notice Commerce was con- 
sidering ore 2 as a possible surrogate long before Commerce changed the 
surrogate ores between the preliminary and the final determination.® 
While Kerr-McGee argues it could only have clarified the technical prob- 
lems created by using ore 2 as a surrogate “had the Department proce- 
durally raised these issues at a time when Petitioners would have had an 
opportunity to respond,” the Court believes plaintiffs had such an op- 
portunity in their various submissions throughout Commerce’s anti- 
dumping investigation. (Pls.’ App. tab 28 at 4.) As a result, this Court 
also rejects Kerr-McGee’s claims that (1) “[t]he problem is that the new 
dispositive ‘facts’ underlying the final determination were drawn by the 
Department from unidentified sources outside the record after the re- 
cord had closed and the ‘facts’ were disclosed to parties only after the 


6In Technoimportexport v. United States, 15 CIT 250, 766 F. Supp. 1169 (1991), this Court recognized there is “no 
obligation on the part of [Commerce] to notify the parties beforehand that there would be a different surrogate used in 
the final determination than in the preliminary determination.” Technoimportexport, 15 CIT at 255, 766 F Supp. at 
1175. In Technoimportexport, the ITA changed the country selected as the surrogate in the final determination from 
the country it had selected in the primary determination without giving the parties notice that it intended to switch 
surrogates. This Court stated “[t]he reason for having both preliminary and final determinations is so the ITA can 
make corrections and adjustments to its preliminary findings and reach a more accurate conclusion in the final deter- 
mination. Some changes are to be expected * * *.” Jd. In Technoimportexport, this Court found the ITA had explained to 
the parties in the preliminary determinations that additional fact finding as to the surrogate country would be neces- 
sary prior to the final determinations and held plaintiff was aware that a country other than its own choice might be 
selected as the surrogate in the final determinations. Similarly, Kerr-McGee, like the plaintiff in Tehnoimportexport, 
was aware from the beginning of the investigation that Commerce was considering five possible ores as options for its 
choice of surrogate and that Commerce might select a different surrogate ore in the final determination. 
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final determination,” (Pls.’ Chron. at 20.) and that (2) “the ore selected 
was not advocated by Respondents or suggested as a possible surrogate 
by the Department at any point in the investigation.” (Pls.’ App. tab 28 
at 2.) Accordingly, this Court sustains Commerce’s argument that plain- 
tiffs, by failing to raise the adjustment issue and present the allegedly 
necessary data and formulae to Commerce in a timely manner, deprived 
both Commerce and defendant-intervenors of the opportunity to evalu- 
ate and respond to plaintiffs’ submissions during the administrative 
proceeding and to consider “whether the necessity of adjusting ore 2 
made it a less desirable surrogate.” (Def.’s Chron. at 2.) As Commerce 
stated: 


Nothing prevented Kerr-McGee, prior to the preliminary deter- 
mination, from alerting Commerce to its position that ore 2 would 
need to be adjusted if it were chosen, and from providing Commerce 
with the relevant adjustment formulae so that the necessary ratios 
could be obtained during verification and the adjustments could 
then be performed. 

(Id. at 3.) 

Because Kerr-McGee did not submit the contested documents to 
Commerce until after the final determination, despite its being on no- 
tice that ore 2 might be chosen as a surrogate, this Court holds the re- 
dacted portions are not part of the administrative record as defined by 
19 U.S.C. § 1516a(b)(2). Kerr-McGee cannot, at this late juncture, cir- 
cumvent the statutory rules on post-final determination submissions by 
submitting new factual information that was not before the agency at 
the time it made its final determination under the guise of submitting 
“ministerial errors.” The record for review is clearly defined by statute 
in 19 U.S.C. § 1516a(b)(2) and the documents and information plaintiffs 
seek to add to the administrative record do not fall within that defini- 
tion. See, e.g., Beker Industries Corp. v. United States, 7 CIT 313, 318 
(1984). There are no extraordinary reasons in this case which would 
warrant disregard of the normal principles regarding the composition of 
the administrative record for review. Rather, granting plaintiffs’ motion 
at this late juncture would force Commerce to reopen the record, con- 
sume scarce judicial time and resources, and would unduly prejudice 
and violate the due process rights of the defendant and defendant-inter- 
venors. Accordingly, this Court denies plaintiffs’ Motion to Settle the 
Record. 


II. Ministerial Error Argument: 


Kerr-McGee also argues Commerce should not have redacted its sub- 
missions on the ground the submissions identified ministerial errors 
made in the final determination. The statute allows “interested parties” 
to “present their views” regarding “ministerial errors in final deter- 
minations.” 19 U.S.C. § 1673d(e) (1994). The regulations promulgated 
pursuant to the statute set out the “[plrocedures for the correction of 
ministerial errors,” allowing parties to “submit comments concerning 
any ministerial errors” in the calculations and commanding the Secre- 
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tary to “analyze any comments received and, if appropriate, correct any 
ministerial errors by amending the final antidumping determination or 
final results of administrative review.” 19 C.ER. § 353.28 (a), (c) (1994). 
The term “ministerial error” is defined in the regulation as “an error in 
addition, subtraction, or other arithmetic function, clerical error result- 
ing from inaccurate copying, duplication, or the like, and any other type 
of unintentional error which the Secretary considers ministerial.” 19 
C.FR. § 353.28(d) (1994). 

This Court holds Commerce acted properly when it redacted plain- 
tiffs’ submissions on the ground they did not identify ministerial errors, 
but rather raised new factual information. “Factual information” is de- 
fined by the regulations as “(1) Initial and supplemental questionnaire 
responses; (2) Data or statements of fact in support of allegations; (3) 
Other data or statements of fact; and (4) Documentary evidence.” 19 
C.ER. § 353.2(g) (1994). Section 353.31 establishes time limits for the 
submission of factual information and states “[t]he Secretary will not 
consider in the final determination or the final results, or retain in the 
record of the proceeding, any factual information submitted after the 
applicable time limit.” 19 C.F R. § 353.31(a)(3) (1994). Factual informa- 
tion for the final determination must be submitted “seven days before 
the scheduled date on which the verification is to commence.” 19 C.ER. 
§ 353.31(a)(1)(i) (1994). This Court finds plaintiffs’ submissions are ap- 
propriately categorized as “factual information” and more particularly 
as “[(djata or statements of fact in support of [plaintiffs’] allegations” 


that Commerce should have adjusted the direct process chemical usage 
to reflect the ore’s iron content. Plaintiffs’ submissions are not simply 
an “algebraic manipulation” as claimed by Kerr-McGee (Pls.’ Memo at 
35), but are substantive arguments for a new methodology whose con- 
sideration at this late juncture is outside the scope of permissible correc- 
tions under 19 C.FR. § 353.28(d) (1994). 


III. The Appropriate Surrogate Ore: 


Several of the arguments raised by plaintiffs in their motion papers 
and subsequent memoranda to this Court argue Commerce acted incor- 
rectly in choosing ore 2 as the appropriate surrogate ore. For example, 
plaintiffs several times point to the Department’s discussion of ore 2, in 
which Commerce states the “‘metallurgical price’ [of ore 2] appears 
aberrational.” (App. to Def.’s Chron. of Events (“Def.’s App.”) at 5.) 
Plaintiffs also argue Commerce’s rationale for changing the referenced 
ore price late in the proceeding is “highly implausible.” (Pls.’ Memo at 
25.) However, such substantive arguments go to the merits of the case— 
to the issue of plaintiffs’ position with respect to the choice of ore issue— 
and are not relevant to plaintiffs’ Motion to Settle the Record. In a 
memorandum submitted to this Court on December 9, 1996, plaintiffs 
argue: 

Defendant seems to admit that it has chosen an incorrect Indian ore 
and that it would require massive adjustment to all elements of the 
computer program developed from actual Chinese data to use it to 
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make manganese metal, which no one on the face of the earth actu- 
ally does because of the impurities. Therefore, and going straight to 
the core problem of what Commerce did, the record, inevitably, 
must be reopened and the parties should negotiate that immediate- 
ly and deal responsibly with this error, since it is an obvious error 
and it will simply never go away as a legal issue—whether charac- 
terized as lack of procedural due process or lack of substantive evi- 
dence—until it is corrected. 


(Pls.’ Dec. 9, 1996 Mem. at 1.)’ Whether defendant’s choice of ore for its 
dumping calculations was proper, an issue raised by plaintiffs in their 
complaint, is not before the Court at this time. In this opinion, the Court 
is concerned only with what documents the record on appeal shall in- 
clude and whether defendant acted within the scope of its authority in 
redacting plaintiffs’ submissions concerning certain formulae and data 
related to the adjustment of the surrogate manganese ore for direct pro- 
cess chemical usage. These issues are separate and distinct and the 
Court will not address plaintiffs’ arguments regarding the choice of ore 
within the context of their Motion to Settle the Record. Kerr-McGee 
cannot challenge Commerce’s selection of a surrogate ore and surrogate 
value methodology under the guise of it Motion to Settle the Record. 


CONCLUSION 


For the reasons discussed above, this Court denies Kerr-McGee’s Mo- 
tion to Settle the Record and to restore the submissions redacted by 


Commerce. The Court finds Kerr-McGee had substantial notice ore 2 
was being considered by the Department as a surrogate ore and had am- 
ple time to submit any adjustment formulae it thought necessary in or- 
der to make ore 2 a suitable surrogate. Further, the Court holds 
plaintiffs’ submissions did not identify ministerial errors, but rather 
consisted of new factual information which was untimely submitted. Ac- 
cordingly, the Court holds Commerce acted within the scope of its au- 
thority in redacting plaintiffs’ submissions from the record as they were 
not “information presented to or obtained by the Secretary, the adminis- 
tering authority or the Commission during the course of the administra- 
tive proceeding.” 19 U.S.C. § 1516a(b)(2)(A)(i) (1994) (emphasis added). 
This Court holds Commerce’s redaction of plaintiffs’ submissions is 
supported by substantial evidence on the record and is otherwise in ac- 
cordance with law. Plaintiffs’ Motion to Settle the Record is, therefore, 
denied. 


7 On December 9, 1996, plaintiff's submitted a “brief memorandum in response to the [chronology] from Defendant.” 
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OPINION 


POGUE, Judge: Plaintiffs Guangxi GITIC Import and Export Corp. 
and Guangxi Vinylon Plant (Guangxi) seek to challenge aspects of the 
final affirmative material injury determination by the International 
Trade Commission (ITC) in its antidumping duty investigation of Poly- 
vinyl Alcohol from China, see Polyvinyl Alcohol from China, Japan, and 


Taiwan. 61 Fed. Reg. 24511 (ITC May 15, 1996) (final affirm. injury de- 
term.), and the final affirmative antidumping duty determination by 
the Department of Commerce (Commerce) in Polyvinyl Alcohol from 
China, 61 Fed. Reg. 14057 (Dep’t of Commerce March 29, 1996) (final 
antidumping determ.). Defendant and Defendant-Intervenor move to 
dismiss the action for lack of jurisdiction. 


DISCUSSION 


On June 14, 1996, Guangxi mailed a summons to the court which was 
deemed filed on the date of mailing pursuant to USCIT R. 5(e).! On May 
14, 1996, Commerce published its antidumping duty order. See 61 Fed. 
Reg. 24,286. On May 15, 1996, the ITC published its final material inju- 
ry determination. 61 Fed. Reg. 24,511.2 Thus, Guangxi’s summons was 
filed 31 days after the publication of Commerce’s antidumping duty or- 
der® and 30 days after publication of the ITC’s final material injury de- 
termination. 


1“[A)pleading or other paper mailed by certified or registered mail * * * shall be deemed filed as of the date of mail- 
ing.” 

20n May 6, 1996, the ITC notified Commerce by letter of its final determination that an industry in the United 
States was threatened with material injury by reason of imports of the subject merchandise. (Def.’s Mot. to Dismiss at 
2). 

3 The final determination upon which the order was based was published on May 7, 1996. Polyvinyl Alcohol from 
China, Japan, and Taiwan: Inv. Nos. 731-TA-726, 727, and 729 (Final) USITC Pub. 2960 (May 1996) 
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The court in American Chain Assoc. v. United States, 13 CIT 1090, 
746 FSupp. 112 (1989), in discussing the time limitations governing ac- 
tions in the court, stated: 


The Tariff Act of 1930, section 516A, provides that an action chal- 
lenging a final affirmative determination must be commenced by 
filing a summons in the court within thirty days after the date of 
publication of the determination in the Federal Register. 19 U.S.C. 
§ 1516(a)(2)[(1994)]. Pursuit of a civil action contesting a final re- 
vocation determination is barred unless commenced within the 
thirty day period specified by section 516A. See 28 U.S.C. 
§ 2636(c)[1994]. It is well settled that these statutes, which supply 
the conditions for the waiver of sovereign immunity of the United 
States, are jurisdictional in nature and must be strictly construed. 
Georgetown Steel Corp. v. United States, 4 Fed. Cir. (T) 143, 147, 801 
F.2d 1308, 1312 (1986). This Court is not empowered to imply equi- 
table exceptions. NEC Corp. v. United States, 5 Fed. Cir. (T) 49, 51, 
806 F.2d 247, 249 (1986).” 


Id. By filing its summons 31 days after publication of the antidumping 
duty order, plaintiff failed to timely commence its action. This Court is 
therefore without jurisdiction to hear the action; the government’s mo- 
tion to dismiss must be granted and the case dismissed. 

The facts of American Chain help to illustrate the strictness with 
which statutes of limitations are enforced when the government is a de- 
fendant in an action. In American Chain, plaintiff packaged its sum- 


mons and complaint, attached the proper amount of postage, and 
handed the package to an employee to take to the post office on the 30th 
day after publication of the order in the Federal Register. American 
Chain, 13 CIT at 1091, 746 FSupp. at 113. On the way, the employee was 
hit by acar which had run ared light. Jd. at 1092, 746 FSupp. at 113. The 
employee was taken to the hospital, treated, and kept overnight for ob- 
servation. Jd. Plaintiff's counsel did not find out what had happened un- 
til the next day, at which time the papers were mailed, one day late. Id. 
Citing NEC Corp. v. United States, 5 Fed.Cir. (T) 49, 806 F.2d 247 (1986), 
the court stated, “[t]he Court is especially proscribed from enlarging the 
time limits for suing the government.” American Chain, 13 CIT at 1093, 
746 FSupp. at 115. Thus, the court concluded that “even in a situation 
as unfortunate and unforeseeable as the one at bar,” the court could not 
“interpret the court rules to enlarge or extend its jurisdiction beyond 
the time limits under which the United States has consented to be 
sued.” Id. at 1094, 746 FSupp. at 115. 

Guangxi argues that the publication of the final antidumping duty or- 
der the day before publication of the ITC’s determination of material in- 
jury represented a departure from what Guangxi alleges is Commerce’s 
long-standing practice of publishing antidumping duty orders following 
publication of related ITC determinations. Neither the statute nor 
Commerce’s regulations require publication seriatim. Under the stat- 
ute, “[w]ithin 7 days after being notified by the Commission of an affir- 
mative [material injury] determination *** the administering 
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authority shall publish an antidumping duty order * * *.” 19 U.S.C. 
§ 1673e(a) (1994).4 The statute does not specify a time frame for the 
publication of ITC’s material injury determination. 

Nevertheless, Guangxi argues that in publishing the antidumping 
duty order first, Commerce violated “one of the basic precepts of admin- 
istrative law, consistency in administrative practice,” and that there- 
fore, publication of the order prior to publication of the ITC 
determination had no legal effect “and can not operate to activate the 
period during which an appeal of an antidumping determination may be 
initiated.” (Memo. in Opp. to Def.’s Motion to Dismiss at 4).>° To support 
this argument, Guangxi cites Morton v. Ruiz, 415 U.S. 199 (1974). In 
Morton, the Bureau of Indian Affairs (BIA) denied benefits to a native 
American family solely because the family was not living on a Reserva- 
tion. The Supreme Court found that the agency’s denial was inconsis- 
tent with its long-standing policy of providing assistance to families 
living “on or near” reservations. The Court ruled that the agency was 
obligated to provide assistance to the plaintiff because, “[w]Jhere the 
rights of individuals are affected, it is incumbent upon agencies to follow 
their own procedures.” Id. at 235. 

Morton is not controlling in this case. The time limitation for com- 
mencement of a civil action in the Court of International Trade is set 
forth in the statute, which would not be affected by a contrary agency 
practice. Moreover, publication of the antidumping order prior to publi- 
cation of the ITC final determination has occurred numerous times® in- 


dicating that seriatim publication was not a _ long-standing 
administrative practice. 

Guangxi also argues that publication of the ITC order was required to 
give that order legal effect. In other words, Guangxi argues that it was 
not “aggrieved” by the ITC determination until after it was published. 
“Thus, the effects of the publication of the antidumping order on May 
14, 1996, triggering the start of the period during which an appeal of 


4 In fact, the antidumping duty order was not published until eight days after Commerce received notice from the 
ITC of its final affirmative material injury determination. See Polyviny] Alcohol from Japan, the People’s Republic of 
China, and Taiwan, 61 Fed. Reg. 24286, 24287 (Dep’t of Comm. May 14, 1996) (antidumping duty order) (stating that 
Commerce received notice from the ITC on May 6, 1996). The fact that Commerce took eight days rather than seven to 
publish its order has no bearing on the Court’s decision in this case because unless statutory timetables for administra- 
tive agencies are accompanied by consequential language, they are to be considered directory rather than mandatory. 
See Canadian Fur Trappers Corp. v. United States, 7 Fed. Cir. (T) 136, 139, 884 F2d 563, 566 (1989). 


° Defendants also presented an affidavit stating that an employee of this Court informed them that if a party was 
appealing the determinations of both Commerce and the ITC, the 30-day filing period would begin on the latter of the 
publication dates, in this case, May 15, the date of publication of the ITC determination. The affidavit forms the basis of 
a claim for equitable estoppel. “Estoppel is an equitable doctrine invoked to avoid injustice in particular cases * * * 
(T]he party claiming the estoppel must have relied on its adversary’s conduct in such a manner as to change his position 
for the worse.” Heckler v. Comm. Health Serv. of Crawford Co., Inc., 467 U.S. 51, 104 S.Ct. 2218, (1984). 

In Heckler, the Supreme Court stated that the truth about the misrepresented material facts must be unknown to the 
party claiming estoppel, and that if at the time the party acted, the party had knowledge of the truth, “or had the means 
by which with reasonable diligence he could acquire the knowledge * * * he cannot claim to have been misled by relying 
upon the representation or concealment.” Jd. (citing III J. Pomeroy, Equity Jurisprudence § 810, at 219 (S. Symonds ed. 
1941)) 

In the case now before the Court, the clarity of the statute undermines defendant’s claim of equitable estoppel. 


6 See, e.g., Canned Pineapple Fruit From Thailand, 60 Fed. Reg. 36,775 (July 18, 1995)(notice of antidumping duty 
order & amend. final deter.); Canned Pineapple Fruit From Thailand, 60 Fed. Reg. 37,073 (July 19, 1995); Furfuryl 
Alcohol From Thailand, 60 Fed. Reg. 38,035 (July 25, 1995)(amend. final deter. & order); Furfuryl Alcohol From Thai- 
land, 60 Fed. Reg. 38,366 (July 26, 1995); Polyvinyl Alcohol From Japan, the People’s Republic of China, and Taiwan, 
61 Fed. Reg. 24,286 (May 14, 1996)(notice of antidumping duty orders); Polyvinyl Alcohol From Japan, the People’s 
Republic of China, and Taiwan, 61 Fed. Reg. 24,511 (May 15, 1996). 
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that determination must be filed must be tolled until May 15, 1996, 
* * * ” (Memo. in Opp. to Def.’s Motion to Dismiss at 7). Guangxi claims 
the ITC determination here was particularly significant because 
Guangxi expected to be excluded from the affirmative determination. 
Therefore, Guangxi argues that “the antidumping order of May 14, 
1996 was, asa matter of law, neither adequate nor meaningful to Guang- 
xi because Guangxi had yet to have formal or informal substantive no- 
tice of its inclusion in the determination upon which that order was 
based * * *.” 

The Court does not agree. The “legal significance of the final anti- 
dumping duty order * * * [is] as a signal that the time to bring an action 
for judicial review of the less than fair value and injury determinations 
[is] beginning to run.” Royal Business Machines v. United States, 1 CIT 
80, 87-88, 507 FSupp. 1007, 1014 (1980). Similarly, in this case, the pub- 
lication of the antidumping duty order setting a margin of 116.75% for 
Guangxi should have signaled it that the 30-day time period for filing its 
summons had started to run. Consequently, the Court cannot accept 
Guangxi’s argument that it was not aggrieved until the ITC determina- 
tion was published in the Federal Register. 

Plaintiff also argues that based on the Administrative Procedure Act 
(APA), the ITC determination was a “rule,” as opposed to an adjudica- 
tive decision, and that “[t]he APA explicitly states that no order or state- 
ment of policy may adversely affect a member of the public unless that 
determination has been published.” (Memo. in Opp. to Def.’s Motion to 


Dismiss at 6). In fact, the provision to which plaintiff is referring says: 


[e]xcept to the extent that a person has actual and timely notice of 
the terms thereof, a person may not in any manner * * * be adverse- 
ly affected by, a matter required to be published in the Federal Reg- 
ister and not so published. For the purpose of this paragraph, 
matter reasonably available to the class of persons affected thereby 
is deemd published in the Federal Register when incorporated by 
reference therein * * *.” 


5 U.S.C. § 552(a)(1)(e). Thus, even if the Court were to accept Guangxi’s 
assertion that the ITC determination was a rule, Guangxi had actual 
and timely notice of the terms of that determination, which were pub- 
lished on May 7 in Polyvinyl Alcohol from China, Japan, and Taiwan: 
Inv. Nos. 731-TA-726, 727, and 729 (Final) USITC Pub. 2960 (May 
1996), and incorporated by reference into Commerce’s antidumping 
duty order. 

This action, having been commenced beyond the 30 day period speci- 
fied by the statute, must be dismissed as untimely. Judgment will be en- 
tered accordingly. 
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OPINION 


CARMAN, Chief Judge: This case is before the Court on plaintiffs’ mo- 
tion for judgment on the agency record pursuant to U.S. CIT R. 56.1. 
Plaintiffs challenge the United States Department of Labor’s (“Labor” 
or “Department”) determination that the former employees of Shaw 
Pipe, Incorporated’s (“Shaw Pipe”) Highland, Pennsylvania facility are 
not eligible for certification to receive trade adjustment assistance bene- 
fits because they do not produce an article within the meaning of 19 
US.C. § 2272(a)(3) (1994). Plaintiffs assert Labor’s determination that 
plaintiffs are ineligible for certification to receive trade adjustment as- 
sistance benefits is not supported by substantial evidence on the record 
and is not otherwise in accordance with law. Plaintiffs move this Court 
to vacate the determination and remand this matter to the Department 
of Labor for further consideration and redetermination. 

Defendant asserts the Department of Labor’s determination is sup- 
ported by substantial evidence on the record and should be affirmed by 
this Court. The Court has jurisdiction over this matter pursuant to 28 
U.S.C. § 1581(d) (1994), and for the reasons set forth below grants plain- 
tiffs’ motion for judgment upon the agency record, vacates the Depart- 
ment’s determination finding it unsupported by substantial evidence on 
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the record and not otherwise in accordance with law, and remands the 
matter to the Department of Labor for further appropriate action. 


BACKGROUND 


Plaintiffs are a group of approximately thirty-five workers who were 
separated from Shaw Pipe’s Highspire, Pennsylvania facility which was 
closed on August 12, 1994. Three former employees filed a petition with 
the Department of Labor on behalf of all separated employees for trade 
adjustment assistance on January 3, 1995. Plaintiffs characterized 
Shaw Pipe’s Highspire, Pennsylvania facility as producing “small diam- 
eter steel pipe coated with polyethylene coating” and “large diameter 
steel pipe coated with concrete coating.” (Admin. R. at 1.) 

Labor initiated its investigation into plaintiffs’ petition on January 3, 
1995. On February 8, 1995, Labor sent a questionnaire to the plant ac- 
countant at Shaw Pipe’s Highspire, Pennsylvania facility requesting in- 
formation regarding operations conducted at that facility. [ 


On February 23, 1994, the Office of Trade Adjustment Assistance, De- 
partment of Labor, reached a final negative determination, concluding 
the former employees of Shaw Pipe’s Highspire facility were not eligible 
for certification to receive trade adjustment assistance benefits. See No- 
tice of Negative Determination Regarding Eligibility to Apply for Worker 
Adjustment Assistance, 60 Fed. Reg. 13,177 (Dep’t Comm. 1995). The 
basis for the Department’s negative determination was its conclusion 
“the workers * * * do not produce an article within the meaning of Sec- 
tion 222(3) of the Act.” (Admin. R. at 17.) Labor’s determination went 
on to note “workers of Shaw Pipe, Incorporated, Highspire, Pennsylva- 
nia may be certified only if their separation was caused importantly by a 
reduced demand for their services from a parent firm, a firm otherwise 
related to the subject firm by ownership, or a firm related by control.” 
The determination concluded “[t]hese conditions have not been met” 
and accordingly denied (Id. at 18.) 


CONTENTIONS OF THE PARTIES 
A. Plaintiffs: 


Plaintiffs advance two arguments in challenging the Department’s 
determination which found plaintiffs ineligible for certification to re- 
ceive trade adjustment assistance benefits. First, plaintiffs challenge 
the Department’s failure to “indicate any investigation of whether 
these were in fact ‘articles’ within the meaning of the Trade Act of 
1974,” and assert “there is no support in the agency record for the order 
entered in this action.” (Pls.’ Br. at 10.) Additionally, plaintiffs charac- 
terize the Department’s analysis as “deficient and more like a post hoc 
analysis.” (Pls.’ Br. at 9.) Plaintiffs specifically challenge the failure of 
the investigation to include “sales or production figures for any of the 
relevant time periods,” its “fail[ure] to discuss the time frame in which 
these articles were produced,” and the Department’s failure to deter- 
mine if any imports of the products at issue entered the United States. 
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(Pls.’ Br. at 11.) Plaintiffs also challenge the Department’s failure to 
verify Shaw Pipe’s statements concerning loss of contracts and de- 
creased sales, and its failure to determine whether there were any im- 
ports of the product at issue. Plaintiffs assert this absence of evidence in 
the record “fails to provide the court with an opportunity to review the 
basis of the administrative decision.” (Id.) 

Second, plaintiffs assert an investigator at the Department of Labor 
improperly supplemented the administrative record on June 1, 1995, by 
including in the record a letter received from Shaw Pipe after the De- 
partment reached its final determination on February 24, 1995. Plain- 
tiffs note the Labor investigator’s memorandum to the files concerning 
the letter stated “some of the investigator notes relevant to the findings 
of the investigation were missing” and therefore, the plaintiffs contend, 
“the [Department of Labor] failed to follow the rules for conducting a 
proper investigation.” (Pls.” Mem. of Law in Supp. of Mot. for Remand 
(Pls.’ Br.) at 7.) 

Plaintiffs contend these alleged flaws in the investigation require this 
Court to vacate Labor’s determination finding plaintiffs ineligible for 
certification to receive trade adjustment assistance benefits, and re- 
quest the Court grant its motion so “this action [may] be remanded to 
the Department of Labor for a more complete and adequate investiga- 
tion and redetermination.” (Pls.’ Br. at 6.) 

B. Defendant: 

Defendant opposes plaintiffs’ motion for judgment upon the agency 
record, contending Labor’s determination should be upheld as sup- 
ported by substantial evidence on the record and otherwise in accor- 
dance with law. Specifically, defendant contends the Department 
properly declined to certify plaintiffs for trade adjustment assistance 
benefits because the conduct engaged in by plaintiffs does not constitute 
the production of an article as defined by § 222(3) of the Trade Act of 
1974. Defendant notes in order to be eligible to receive trade adjustment 
assistance benefits, “increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an appropriate 
subdivision thereof, [must] contribute[] importantly to such total or 
partial separation, or threat thereof, and to such decline in sales or pro- 
duction.” (Def.’s Resp. to Pls.’ Mot. for J. on Admin. R. (Def.’s Br.) at 5 
(quoting 19 U.S.C. § 2272(a)(3) (1988)) (emphasis omitted).) Defendant 
asserts the Department’s determination is in accordance with law be- 
cause “pipe coating is a service, not an article.” (Def.’s Br. at 6.) Addi- 
tionally, defendant contends substantial evidence on the record 
supports the Department’s determination that plaintiffs were not 
employed as service workers by a firm which produces articles adversely 
affected by increased imports, and therefore are ineligible to receive 
trade adjustment assistance benefits. 


STANDARD OF REVIEW 


In reviewing determinations of the Department of Labor denying cer- 
tification of eligibility to receive trade adjustment assistance benefits, 
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this Court will sustain the Department’s determination when it is sup- 
ported by substantial evidence on the record and is otherwise in accor- 
dance with law. See 19 U.S.C. § 2395(b)-(c) (1994); see also Former 
Employees of General Electric Corp. v. Labor Department, 14 CIT 608, 
611 (1990). “Substantial evidence has been held to be more than a ‘mere 
scintilla,’ but sufficient evidence to reasonably support a conclusion.” 
Former Employees of General Electric Corp., 14 CIT at 611 (citations 
omitted). 

In reviewing Labor’s determination, this Court will give deference 
“‘to the agency’s chosen [investigative] technique, only remanding a 
case if that technique is so marred that the Secretary’s finding is arbi- 
trary or of such a nature that it could not be based on ‘substantial evi- 
dence.” Former Employees of CSX Oil & Gas Corp. v. United States, 13 
CIT 645, 651, 720 F Supp. 1002, 1008 (1989) (quoting United Glass & 
Ceramic Workers of North America v. Marshall, 584 F.2d 398, 404—05 
(D.C. Cir. 1978) (footnote omitted)). 


DISCUSSION 


In order to certify a group of workers as eligible to receive trade ad- 
justment assistance benefits as provided for under Section 222 of the 
Trade Act of 1974, the Secretary of Labor must determine: 


(1) that a significant number or proportion of the workers in such 
workers’ firm or an appropriate subdivision of the firm have be- 
come totally or partially separated, or are threatened to become to- 
tally or partially separated, 

(2) that sales or production, or both, of such firm or subdivision 
have decreased absolutely, and 

(3) that increases of imports of articles like or directly competi- 
tive with articles produced by such workers’ firm or an appropriate 
subdivision thereof contributed importantly to such total or partial 


separation, or threat thereof, and to such decline in sales or produc- 
tion. 


19 U.S.C. § 2272(a) (1994). It is well-settled that in order to receive trade 
adjustment assistance benefits, plaintiffs must satisfy ail three require- 
ments of Section 222 of the Trade Act of 1974. See, e.g., Former Em- 
ployees of Bass Enterprises Production Co. v. United States, 13 CIT 68, 
70, 706 F Supp. 897, 900 (1989) (citation omitted) (“[Failure to satisfy 
any one of the three criteria of certification of workers for assistance will 
result in denial of adjustment assistance.”); Abbott v. Donovan, 8 CIT 
237, 239, 596 F Supp. 472, 474 (1984) (“If any of these three statutory 
conditions does not exist, the Secretary must deny certification.”). 

In the case presently before the Court, the Department of Labor de- 
termined plaintiffs are ineligible to receive trade adjustment assistance 
benefits because plaintiffs do not satisfy the requirements of 19 U.S.C. 
§ 2272(a)(3) (1994). More specifically, Labor’s negative determination 
stated “[t]he investigation revealed that the workers of Shaw Pipe, In- 
corporated, Highspire, Pennsylvania do not produce an article within 
the meaning of Section 222(3) of the Act.” (Admin. R. at 17.) The deter- 
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mination continued on to note “[t]he Department of Labor has consis- 
tently determined that the performance of services does not constitute 
production of an article, as required by Section 222 of the Trade Act of 
1974.” (Id.) Plaintiffs challenge the Department’s determination, as- 
serting it is unsupported by substantial evidence on the record and not 
otherwise in accordance with law. 

This Court has interpreted the language in Section 222(3) of the 
Trade Act of 1974, as amended, in several opinions. One of the first sig- 
nificant opinions interpreting that portion of the statute, however, was 
decided in 1979 by the United States Court of Appeals for the First Cir- 
cuit. In Fortin v. Marshall, 608 F.2d 525, 526 (1st Cir. 1979), the First 
Circuit sustained the Secretary of Labor’s determination that em- 
ployees of a commercial airline who “performed a variety of passenger, 
cargo, mechanical, administrative and managerial tasks” did not pro- 
duce an article within the meaning of 19 U.S.C. § 2272(3), and therefore, 
were not eligible for certification to receive trade adjustment assistance 
benefits. In sustaining the Secretary’s determination, the Court noted 
“{tlo interpret air transportation services as ‘articles produced’ within 
the meaning of 19 U.S.C. § 2272(3) is to strain severely, if not fracture, 
the statutory language” and concluded “we do not think air transporta- 
tion service is a ‘product’ or an ‘article’ in the ordinary sense of these 
words.” Fortin, 608 F.2d at 527. 

A second opinion addressing the language in 19 U.S.C. § 2272(3) was 
decided by the United States Court of Appeals for the District of Colum- 
bia Circuit in 1981. In Pemberton v. Marshall, 639 F.2d 798 (D.C. Cir. 
1981), the District of Columbia Circuit sustained the Secretary of La- 
bor’s determination that shipyard employees who repaired and main- 
tained marine vessels! were not eligible for certification to receive trade 
adjustment assistance benefits because they did not produce an article 
within the meaning of 19 U.S.C. § 2272(3). In noting the employees’ ac- 
tions were “clearly a service to an existing commodity,” the District of 
Columbia Circuit stated “[e]ven if the repair necessitates the use of new 
materials, it cannot be said to be the creation of a new ship * * *. Seman- 
tics do not overcome the reality that nothing new is entering the stream 
of commerce.” Pemberton, 639 F.2d at 800. The Court sustained the Sec- 
retary’s determination of ineligibility, noting “[t]here was no trans- 
formation, but a mere refurbishing of what already existed.” Id. 

In Woodrum v. Donovan, 5 CIT 191, 564 F Supp. 826 (1983), this 
Court sustained the Secretary of Labor’s determination that an auto- 
mobile dealer’s former employees who prepared and serviced new auto- 
mobiles prior to their retail sale? were not eligible for certification to 


1The opinion notes the employees “paint and repair tankers, cargo vessels and container ships. The repairs consist 
of engine repairs including prop damage as well as shell damage* * *. In addition the Baltimore Yards have drydocking 
facilities wherein they can clean barnacles off the hull, scrape and paint if need, repair hull damage below the water 
line.” Pemberton, 639 F.2d at 802. 

2The opinion notes the employees “made all final adjustments on the automobiles, ‘including setting the timing, 
front end alignments, checking the oil, inspecting the rods, tightening the wheels, and other tasks.’ If any mechanical 
defects existed in the automobiles, plaintiffs Woodrum and Johnson repaired them. On occasion, these repairs con- 
sisted of the replacement of defective engines, transmissions and differentials.” Woodrum, 5 CIT at 192-93, 564 F 
Supp. at 828. 
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receive trade adjustment assistance benefits because they did not pro- 
duce an article within the meaning of 19 U.S.C. § 2272(3). Additionally, 
the Court formulated a test for analyzing whether employees satisfy the 
requirements of 19 U.S.C. § 2272(3). The Court, utilizing the analysis of 
the District of Columbia Circuit in Pemberton, stated in order to satisfy 
the requirements of 19 U.S.C. § 2272(3), employees must “manufacture 
or creat[e] * * * something tangible. The Pemberton test is whether the 
workers in question transformed articles into new and different ar- 
ticles.” Woodrum, 5 CIT at 198, 564 F Supp. at 831. In sustaining the 
Secretary’s determination of ineligibility, the Court concluded “[t]here 
is no evidence which indicates that plaintiffs made substantial changes 
to the new Chrysler cars resulting in their transformation into a new 
end product.” Woodrum, 5 CIT at 198, 564 F Supp. at 832. 

Finally, this Court again addressed the requirements of 19 U.S.C. 
§ 2272(3) in Nagy v. Donovan, 6 CIT 141, 571 F. Supp. 1261 (1983). In 
Nagy, the Court sustained the Secretary’s determination that em- 
ployees who cut grooves or channels into wheel hubs for four-wheel 
drive vehicles were ineligible for certification to receive trade adjust- 
ment assistance benefits. In analyzing the case law interpreting 19 
U.S.C. § 2272(3), the Court stated the cases discussed above “demon- 
strate that the term ‘article,’ as used in section 222(3) of the Trade Act of 
1974, does not embrace activity by a worker that does not result in the 
creation or manufacture of a tangible commodity, or that does not cause 
the transformation of an existing product into a new and different ar- 
ticle.” Nagy, 6 CIT at 145, 571 F Supp. at 1264 (emphasis added). 

These cases clearly establish that employees who provide or deliver 
services are not eligible for certification to receive trade adjustment as- 
sistance benefits. See, e.g., Woodrum v. Donovan, 5 CIT 191, 564 F Supp. 
826 (1983) (sustaining Secretary of Labor’s interpretation of § 222(3) of 
the Trade Act of 1974 maintaining the phrase “articles produced” does 
not include the performance of services unrelated to the production of a 
tangible article); Pemberton v. Marshall, 639 F2d 798, 800 (D.C. Cir. 
1981) (“Fortin * * * leaves no doubt that services do not fall within the 
terms of § 2272.”); Fortin v. Marshall, 608 F.2d 525, 527 (1st Cir. 1979) 
(“When read in the context of the entire Trade Act, * * * it becomes clear 
that the term ‘article’ was plainly meant to refer to a tangible thing and 
not to a service.”). Additionally, these cases establish a test to determine 
whether plaintiffs applying to the Department of Labor for certification 
of eligibility to receive trade adjustment assistance benefits satisfy the 
statutory requirements of eligibility. In order to be eligible for certifica- 
tion to receive trade adjustment assistance benefits, an applicant must 
“create or manufacture a tangible commodity, or transform it into anew 
and different article.” Nagy, 6 CIT at 145, 571 F Supp. at 1264. With re- 
spect to the present case, however, the court finds the record does not 
contain substantial evidence supporting the Departments determina- 
tion that the former employees of Shaw Pipe’s Highspire facility are in- 
eligible for certification to receive trade adjustment assistance benefits 
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because the pipe coating operations they conducted constituted a ser- 
vice for their customers. 

In the previously decided cases discussed above, the Court sustained 
the Department of Labor’s denials of certification where the record con- 
tained evidence the plaintiffs’ work did not transform the product in any 
material manner, i.e. where the beginning and end product were the 
same. See, e.g., Nagy v. Donovan, 6 CIT 141, 145, 571 F Supp. 1261, 1264 
(1983) (finding the product on which plaintiff worked “was clearly the 
beginning and the end product” and that “[p]laintiff * * * merely ser- 
viced an already completed article”); Woodrum v. Donovan, 5 CIT 191, 
198, 564 F Supp. 826, 831-32 (1983) (noting that “by their own admis- 
sion, * * * plaintiffs did not manufacture new articles” and that plain- 
tiffs’ “work consisted of adjustments and preparation of the tangible 
article which was also the end product* * *. There is no evidence which 
indicates that plaintiffs made substantial changes to the new Chrysler 
cars resulting in their transformation into a new end product.”); Pem- 
berton v. Marshall, 639 F.2d 798, 800 (D.C. Cir. 1981) (observing “the 
service did involve a tangible item—a ship—but the same item was also 
the end product. There was no transformation, but a mere refurbishing 
of what already existed.”). With respect to the present matter, however, 
the Court finds the record does not contain sufficient evidence to sup- 
port the Labor Department’s determination findings plaintiffs ineligi- 
ble for certification to receive trade adjustment assistance benefits. 
Indeed, the Court notes the record simply states “[t]he workers apply 
protective coatings to steel pipe.” (Admin. R. at 17.) The Court finds this 
statement insufficient to support the conclusion plaintiffs merely per- 
formed a service for Shaw Pipe’s customers. With the exception of an ar- 
gument addressed below, the Court finds no other information in the 
record suggesting or supporting the Department of Labor’s conclusion 
that Shaw Pipe’s pipe coating operations conducted in Highspire, Penn- 
sylvania constituted a service. 

The absence of any evidence in the record indicating whether plain- 
tiffs satisfy the test established in the Nagy opinion requires this Court 
to remand the case to the Department of Labor. On remand, the Depart- 
ment of Labor shall determine whether plaintiffs “create or manufac- 
ture a tangible commodity, or transform it into a new and different 
article,” and thus whether plaintiffs satisfy the requirement of 19 U.S.C. 
§ 2272(a)(3) that, in order to be eligible for certification, applicants for 
trade adjustment assistance produce an article within the meaning of 
the statute. Should the Department conclude the operations at Shaw 
Pipe’s Highspire, Pennsylvania facility do not satisfy the Nagy test, the 
Department’s investigation will terminate. Should the Department 
conclude the pipe coating operations do satisfy the Nagy test, however, 
the Department shall complete whatever further investigation is neces- 
sary and reach a final determination concerning plaintiffs’ eligibility for 
certification to receive trade adjustment assistance benefits. 
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Finally, the Department of Labor’s investigation [ 


] 

With respect to plaintiffs’ assertion the Department of Labor “failed 
to follow the rules for conducting a proper investigation” (Pls.’ Br. at 7.) 
by supplementing the record following the Department’s final deter- 
mination, this Court rejects plaintiffs’ arguments. The statute states 
the administrative record must contain “the findings or report upon 
which [the agency’s] determination was based.” 28 US.C. 
§ 2635(d)(1)(A) (1994). The Court finds the statute’s requirement was 
met in this case. While the administrative record was supplemented af- 
ter the Department of Labor reached its final determination, the addi- 
tion to the record simply provided additional evidence documenting a 
fact the Department relied upon in making its final determination. 
| 

|] Plaintiff was in no way prejudiced by inclusion of the letter in the 
administrative record, and does not dispute the facts contained in the 
letter. Accordingly, plaintiffs’ challenge to the determination alleging 
the Department engaged in improper investigative techniques by sup- 
plementing the administrative record with a letter following the final 
determination is rejected. 


CONCLUSION 


The Court finds the Department of Labor’s determination that plain- 
tiffs do not produce an article within the meaning of 19 U.S.C. 


§ 2272(a)(3) (1994) is not supported by substantial evidence on the re- 
cord and is not otherwise in accordance with law. Accordingly, the plain- 
tiffs’ motion for judgment on the agency record is granted and the 
Department of Labor’s determination will be vacated and remanded for 
further action consistent with this opinion. 


(Slip Op. 97-5) 


USINOR SACILOR, UNIMETAL, AND ASCOMETAL, PLAINTIFFS v. UNITED 
STATES, DEFENDANT, AND INLAND STEEL BAR CoO., DEFENDANT-INTERVENOR 


Consolidated Court No. 93-04—00230 


[Affirming the United States Department of Commerce, International Trade Adminis- 


tration, in part and remanding in part regarding final countervailing duty determina- 
tion.] 


(Dated January 10, 1997) 


Weil, Gotshal & Manges (M. Jean Anderson, Stuart M. Rosen, Mark B. Friedman, Diane 
M. McDevitt, David W. Oliver, and Jonathan Bloom) for Usinor Sacilor, Unimétal, and As- 
cométal, plaintiffs. 
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Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Reginald T. 
Blades, Jr., Jeffrey M. Telep); Office of Chief Counsel for Import Administration, United 
States Department of Commerce (Terrence J. McCartin), of counsel, for defendant. 

Wiley, Rein & Fielding (Charles Qwen Verrill, Jr., Alan H. Price, Peter S. Jordan, and 
Carlos M. Nalda) for Inland Steel Bar Company, defendant-intervenor. 

MEMORANDUM AND OPINION 

GOLDBERG, Judge: This matter is before the Court after the Interna- 
tional Trade Administration, U.S. Department of Commerce (“Com- 
merce”), issued its final results of redetermination on October 24, 1995 
(“Redetermination”). Commerce issued its Redetermination pursuant 
to this Court’s remand in Usinor Sacilor v. United States,19CIT __, 
893 F Supp. 1112 (1995) (“Usinor Sacilor I”). In Usinor Sacilor I, the 
Court reviewed Commerce’s initial determination in Certain Hot Rolled 
Lead and Bismuth Carbon Steel Products From France, 58 Fed. Reg. 
6221 (Jan. 27, 1993) (“Initial Determination”). This case involves an in- 
vestigation of subsidies provided by the French government to Usinor 
Sacilor for the period of calendar year 1991. Initial Determination, 58 
Fed. Reg. at 6222. The facts underlying this case are more completely set 
forth in Usinor SacilorI,19 CIT at __, 893 F. Supp. at 1118-20. 

In Usinor Sacilor I, the Court remanded the case to Commerce and 
ordered it to further consider three issues: (1) its use of the Internal Rev- 
enue Service’s (“IRS”) amortization tables to determine how long Usi- 
nor Sacilor benefited from countervailable non-recurring grants and 
equity infusions; (2) its decision to calculate the countervailing duty us- 
ing domestic production levels for the sales denominator instead of 
worldwide production levels; and (3) its decision to analyze the specifici- 
ty of loans made by Crédit National to Usinor Sacilor based on the period 
in which the loans were consolidated by the lender in 1991 rather than 
based on the time period in which the loans were issued originally. 19 
CIT _, 893 F Supp. 1112. 

Revisiting these three issues today, the Court affirms the Redeter- 
mination with respect to issues one and three. The Court again remands 
with respect to issue two. The Court exercises jurisdiction under 28 
US.C. § 1581(c) (1988). 


STANDARD OF REVIEW 
When reviewing an agency’s interpretation of statutory law, the 
Court must accord substantial weight to the agency’s interpretation of 
the statute that it administers. American Lamb Co. v. United States, 4 
Fed. Cir. (T) 47, 54, 785 F2d 994, 1001 (1986) (citations omitted). Thus, 
an agency’s “interpretation of the statute need not be the only reason- 
able interpretation or the one which the court views as the most reason- 
able” for the Court to uphold the agency’s interpretation. Consumer 
Prod. Div., SCM Corp. v. Silver Reed America, 3 Fed. Cir. (T) 83, 90, 753 

F.2d 1033, 1039 (1985) (emphasis in original). 
If the statute is silent or ambiguous with respect to the specific issue, 
the question for the Court to decide is whether the agency’s interpreta- 
tion is based on a permissible construction of the statute. Chevron 
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U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843 
(1984) (footnote omitted). However, the Court will not uphold an 
agency’s interpretation which “contravene[s] or ignore[s] the intent of 
the legislature or the guiding purpose of the statute.” Ceramica Regio- 
montana, S.A. v. United States, 10 CIT 399, 405, 636 F. Supp. 961, 966 
(1986) (citations omitted), aff'd, 5 Fed. Cir. (T) 77, 810 F2d 1137 (1987). 
When reviewing an agency’s factual findings, the Court must uphold 
the agency if its findings are supported by substantial evidence. 19 
U.S.C. § 1516a(b)(1)(B) (1988). “Substantial evidence is something 
more than a ‘mere scintilla,’ and must be enough reasonably to support 
a conclusion.” Ceramica Regiomontana, 10 CIT at 405, 636 F. Supp. at 
966 (citations omitted). In applying this standard, the Court affirms 
agency factual determinations that are reasonable and supported by the 
record when considered as a whole, even though there may be evidence 
that detracts from the agency’s conclusions. Atlantic Sugar, Ltd. v. 
United States, 2 Fed. Cir. (T) 130, 138, 744 F2d 1556, 1563 (1984). 


DISCUSSION 
1. Company-Specific Average Useful Life of Assets Method: 

In Usinor Sacilor I, the Court instructed Commerce to reexamine its 
use of IRS amortization tables as a basis to measure the duration of 
countervailable benefits resulting from the non-recurring grants and 
equity infusions received by Usinor Sacilor.19CITat___, 893 F Supp. 
at 1136-38. The Court directed Commerce to identify what evidence, if 
any, demonstrates that a fifteen-year amortization period reasonably 
reflects the duration of the commercial and competitive benefits that 
the subsidies provided to Usinor Sacilor, or to amend its determination 
accordingly. Id. at __, 893 F. Supp. at 1137-38. 

Pursuant to Usinor Sacilor I, Commerce abandoned its use of IRS 
amortization tables for calculating the duration of benefits associated 
with the subsidies. Commerce reopened the administrative record in or- 
der to request company-specific financial data from Usinor Sacilor. Us- 
ing Usinor Sacilor’s fixed asset ledgers and financial statements, 
Commerce then calculated the actual average useful life of Usinor Saci- 
lor’s renewable physical assets. Commerce determined that the average 
useful life (“AUL’) of Usinor Sacilor’s renewable physical assets is four- 
teen years. Redetermination at 24-31. 

The Court now addresses two issues with respect to Commerce’s find- 
ings concerning the duration of countervailable benefits: (1) whether 
the company-specific AUL method is based on a permissible construc- 
tion of the statute; and (2) whether substantial evidence supports Com- 
merce’s factual finding that the average useful life of Usinor Sacilor’s 
renewable physical assets is fourteen years. 

The Court notes that the relevant statute is silent as to the duration 
over which subsidies must be allocated. 19 U.S.C. § 1671. Therefore, the 
Court must determine whether Commerce’s interpretation of the stat- 
ute is reasonable in light of the legislative intent of the statute. Chevron, 
467 US. at 843. 
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Commerce justifies its application of a company-specific AUL meth- 
odology to measure the duration of benefits from subsidies on the 
grounds that the focus of the countervailing duty law is on the benefit to 
production. See 19 U.S.C. § 1671(a); British Steel Corp. v. United States, 
9 CIT 85, 96, 605 F. Supp. 286, 295 (1985). Commerce argues that subsi- 
dies confer an advantage on a manufacturing firm because they provide 
additional capital to increase productive assets. 

Usinor Sacilor argues that the AUL methodology does not reasonably 
reflect the commercial and competitive benefit of non-recurring subsi- 
dies. According to Usinor Sacilor, the benefit of non-recurring subsidies 
is financial rather than related to the cost of plant or equipment. Subsi- 
dies constitute the receipt of money on terms inconsistent with commer- 
cial considerations. Hence, according to Usinor Sacilor, the best 
measure of the benefit received turns on the hypothetical cost of alter- 
native financing obtained on arms-length commercial terms. 

In reviewing Commerce’s methodology, the Court notes that Com- 
merce has used Usinor Sacilor’s proposed alternative methodology in 
past cases, and that it has since rejected it. Absent statutory guidelines 
regarding the duration of benefits attributable to non-recurring subsi- 
dies, Commerce needs a point in time to truncate the allocation of bene- 
fits. This allocation must be supported on a rational basis. For this 
reason, Commerce has rejected plaintiffs’ proposed use of an alternative 
cost of capital figure in order to allocate benefits because of the practical 
problems associated with accurately calculating the average life of long- 
term debt. Accurate calculation is difficult because firms do not raise 
long-term capital routinely or consistently. Stainless Steel Plate from 
the United Kingdom, 51 Fed. Reg. 44,656, 44,658-59 (Dec. 11, 1986). 
Commerce draws on Cold-Rolled Carbon Steel Flat-Rolled Products 
From Argentina, 49 Fed. Reg. 18,006, 18,017-18 (Apr. 26, 1984), for sup- 
port of its proposed methodology. In that case, Commerce utilized a 
weighted cost of capital approach in order to calculate both the average 
cost of alternative financing and the duration of this financing. Howev- 
er, even then, Commerce noted the difficulty in collecting accurate data 
to support the alternative financing approach and warned that, in fu- 
ture cases, it may be forced to change its practice if data is systematically 
unavailable. Id. 

Despite its experimentation with different methodologies, Commerce 
consistently has favored measuring the duration of a subsidy benefit 
based on the average useful life of a company’s renewable physical as- 
sets. See General Issues Appendix, 58 Fed. Reg. 37,224, 37,227 (July 9, 
1993). When Commerce has calculated the average useful life using 
company-specific data obtained from annual reports and other financial 
data, the Court of International Trade has also approved the methodolo- 
gy. See IPSCO, Inc. v. United States, 13 CIT 335, 710 F Supp. 1581 
(1989), aff’d in part, rev’d in part, 8 Fed. Cir. (T) 80, 88, 899 F2d 1192, 
1198 (1990); British Steel v. United States,20CIT___—_,_ = — ~—s—«i 929 
F. Supp. 426, 433-35 (1996). 
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As in previous cases, the Court upholds the company-specific AUL 
methodology as based on a permissible construction of the statute. Com- 
merce has calculated the period of subsidy benefits based on company- 
specific data. There is a rational link between receiving financial 
subsidies and the use of these subsidies for improving the productive as- 
sets of the company. It is also significant that Commerce has developed 
expertise with various methods and has determined that the company- 
specific AUL methodology is the best available option for measuring the 
duration of subsidy benefits. 

Having determined that the company-specific AUL methodology is 
based on a reasonable construction of the statue, the Court now address- 
es whether substantial evidence on the record supports Commerce’s 
findings under the methodology. In reviewing Commerce’s factual de- 
termination that a fourteen-year period accurately measures the period 
of the subsidy benefit, the Court must uphold Commerce’s finding if it is 
supported by substantial evidence on the record. 19 U.S.C. 
§ 1516a(b)(1)(B)(). 

In making this determination, the Court recognizes that the average 
life of plant and equipment is only an estimate of the duration of the 
benefit received. However, as previously noted, Commerce’s calculation 
is based upon actual financial data provided by Usinor Sacilor. This data 
is compiled according to Generally Accepted Accounting Principles. Re- 
determination at 29-30. Based upon a review of the record in this case, 
the Court finds that Commerce’s findings that a fourteen-year period 
accurately measures the benefit of subsidies is supported by substantial 
evidence. 


2. Exclusion by Commerce of Usinor Sacilor’s Non-French Production 
from the Calculation of the Countervailing Duty: 


The Court now addresses whether Commerce’s intent plus control 
test provides a reasonable basis upon which to find that only Usinor Sa- 
cilor’s French domestic production was likely to benefit from govern- 
ment subsidies under the circumstances of this case. In this case, there 
is other evidence in the administrative record relevant to the likely eco- 
nomic effects of the subsidies. Thus, the Court reviews whether the in- 
tent plus control test is reasonable when its application effectively 
precludes the consideration of all relevant evidence. Before commenc- 
ing this analysis, some background on the issue is appropriate. 

The countervailable events were debt-to-equity conversions that oc- 
curred in 1981, 1986, and 1988 when the French government took an 
additional equity interest in Usinor Sacilor in exchange for bonds and 
debt instruments held by the French government, and for prior share- 
holder advances made by the French government to cover revenue 
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shortfalls.1 Commerce determined that these debt-to-equity conver- 
sions most likely benefitted only French domestic production rather 
than Usinor Sacilor’s worldwide production. Commerce reached this de- 
termination based upon evidence showing that the French government 
intended to benefit only French domestic production and that it pos- 
sessed control over Usinor Sacilor to effectuate its intent. As a result of 
its determination that subsidies benefitted only French domestic pro- 
duction, Commerce then calculated a comparatively larger countervail- 
ing duty than if it had found that the subsidies benefitted Usinor 
Sacilor’s worldwide production.” 

In Usinor Sacilor I, the Court remanded the case to Commerce be- 
cause Commerce failed to allow plaintiffs an opportunity to submit evi- 
dence demonstrating that the French government’s subsidies were 
likely to benefit Usinor Sacilor’s worldwide production. The Court 
instructed Commerce to provide this opportunity to plaintiffs. Usinor 
SacilorI,19 CIT at___, 893 F. Supp. at 1138-42. 

Following this Court’s remand, Commerce reopened the administra- 
tive record and obtained additional evidence from both Usinor Sacilor 
and defendant-intervenor Inland Steel. Commerce then determined 
that the debt-to-equity conversions provided benefits, in the first 
instance, directly to Usinor Sacilor, the consolidated company, and not 
to any particular subsidiaries. Redetermination at 15. However, Com- 
merce also found that the only benefit to worldwide production con- 
sisted of accounting adjustments to the consolidated losses of Usinor 
Sacilor. Commerce concluded that the elimination of consolidated losses 
did not show that the likely uses or effects of the debt-to-equity conver- 
sions were to benefit foreign production. Id. at 16. 

Ultimately, Commerce determined that the subsidies would likely 
benefit only French domestic production. As in its Initial Determina- 
tion, Commerce based this conclusion in the Redetermination upon evi- 
dence that the French government intended to aid French domestic 
production as part of their economic and social policy, and that the 
French government had sufficient control over Usinor Sacilor to effec- 
tuate its intent. Redetermination at 17-22. 

The statute does not provide a particular method for Commerce to use 
when it determines what portion ofa firm’s production is relevant in or- 
der to calculate the countervailing duty. 19 U.S.C. § 1671. Commerce 


1 The bond and debt instruments at issue are (1) “préts a caractéristiques spéciales” or “loans with special character- 
istics” received by Usinor and Sacilor; and (2) “Fonds d’Intervention Sidérurgique” or the “Steel Intervention Fund” 
through which Usinor and Sacilor were able to issue bonds guaranteed by the French government to the public. The 
French government also provided shareholder advances between 1982 and 1986 to Usinor and Sacilor, the companies 
that later combined to form Usinor Sacilor, in order to finance revenue shortfalls. 


2 Whether subsidies benefit domestic or worldwide production affects the amount of the countervailing duty im- 
posed upon Usinor Sacilor through the sales denominator. Commerce imposes a per-unit countervailing duty equal to 
the per-unit subsidy received by a foreign manufacturer. In calculating the per-unit subsidy received, Commerce di- 
vides the value of total subsidies received by Usinor Sacilor by a denominator consisting of the sales of the firm’s pro- 
duction. Because Commerce determined that only French domestic production received any benefit from these subsi- 
dies, Commerce used the firm’s domestic production as the denominator. Usinor Sacilor contends that worldwide pro- 
duction benefitted from these subsidies. Therefore, according to Usinor Sacilor, the total value of subsidies should be 
divided by a larger denominator comprised of both its domestic and foreign production, thereby reducing the amount of 
the per-unit countervailable duty. 
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therefore promulgated its own method.’ In the absence of statutory law 
specifically addressing the method of calculating the amount of the sub- 
sidy, this Court must assess the reasonableness of Commerce’s method- 
ology in light of legislative intent. Chevron, 467 U.S. at 8438-44. The 
legislative history reflects Congress’ intent that Commerce ascertain 
which products are likely to have benefited from countervailable subsi- 
dies when it determines how it will allocate the value of such subsidies. 
See S. Rep. No. 96-249, at 85 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 
471 (“Reasonable methods of allocating the value of * * * subsidies over 
the production or exportation of the products benefitting from the sub- 
sidy must be used.”); H.R. Rep. No. 96-317, at 75 (1979) (“{I]n calculat- 
ing the ad valorem effect of non-recurring subsidy grants or loans, 
reasonable methods of allocating the value of such subsidies over the 
production or exportation of products benefitting from them will be 
used.”). 

In Usinor Sacilor I, the Court refrained from passing on Commerce’s 
intent plus control test pending remand. At that time, the Court merely 
stated that the intent plus control test may provide a reasonable basis 
for Commerce’s determination. 19 CIT at _, 893 F. Supp. at 1141. 

However, the Court in Usinor Sacilor I further instructed the parties 
that economic considerations should guide the determination of wheth- 
er a subsidy likely benefits domestic or worldwide production. This is in 
accordance with prior cases on subsidies. United States v. Zenith Radio 
Corp., 64 CCPA 130, 138-39, 562 F2d 1209, 1216 (1977) (“it is the eco- 
nomic result of the foreign government’s action which controls”), aff'd, 
437 U.S. 443 (1978). Commerce is to look at the competitive advantage 
that the subsidy creates. British Steel, 9 CIT at 95, 605 F Supp. at 294 
(citing Nicholas & Co. v. United States, 249 U.S. 34 (1919); Downs v. 
United States, 187 U.S. 496 (1903)). 

Accordingly, Usinor Sacilor argues that the countervailing duty law is 
concerned with the commercial and competitive benefit of subsidies, not 
with government purpose or intent. In Usinor Sacilor’s view, only the 
competitive benefits that are a direct consequence of subsidies should be 
considered in determining the appropriate amount of the duty. 

The Court notes that in administering the countervailing duty law, 
Commerce does not ascertain the actual economic impact of a subsidy on 
the competitiveness of a firm’s production. Nor has this Court or the 
Federal Circuit required Commerce to do so because it is neither practi- 
cable nor required by statute that Commerce “trace uses” of subsidies. 
Saarstahl AG v. United States, _—‘Fed.Cir.(T)__—, 78 F.3d. 1539, 1543 
(1996); British Steel,20 CIT at __, 929 F. Supp. at 456. 

Rather, Commerce looks to the likely effect of subsidies as a substitute 
for actual economic effect. In 1993, Commerce enumerated the types of 
evidence that it considers to be relevant when it determines the likely 
effect of subsidies. General Issues Appendix, 58 Fed. Reg. at 37,231. Pur- 


3 See note 2. and accompanying text for an explanation of Commerce’s method for considering an appropriate portion 
of a firm’s production in the calculation of countervailing duties. 
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suant to its current methodology, Commerce considers intent and con- 
trol in addition to other factors, including the nature of the program, 
communication between the government and the subsidy recipient in 
relation to the subsidy, and any other evidence addressing the likely 
beneficiaries of the subsidy. In the present case, however, Commerce re- 
lied only upon the intent and control of the French government as the 
basis of its determination. Redetermination at 17-22. 

The Court now rules on whether the intent plus control factors, with- 
out further analysis by Commerce, provide a reasonable basis upon 
which to find that only domestic industry was likely to benefit from the 
subsidies when there is other evidence in the administrative record rele- 
vant to the likely economic effects of the subsidies. 

Usinor Sacilor has demonstrated that there is evidence in the admin- 
istrative record that the parent company provided substantial financial 
support to non-French production operations during the years that the 
subsidies at issue were provided by the French government. In particu- 
lar, there is evidence that Usinor Sacilor acquired interests in produc- 
tion facilities and provided financial support to existing subsidiaries 
located outside of France. Based upon Usinor Sacilor’s supplemental 
briefs, the amount of funds that Usinor Sacilor transferred abroad 
constituted a substantial percentage of the total subsidies received.* 
Significantly, the 1978 to 1988 time period during which Usinor Sacilor 
received subsidies reasonably corresponds to the 1981 to 1991 time peri- 
od during which the transfers at issue were made. This supports Usinor 
Sacilor’s contention that the subsidies funded transfers to the firm’s 
worldwide production facilities. The financial evidence provided by Usi- 
nor Sacilor was derived from statements from auditors, data from annu- 
al reports, and minutes from various Usinor Sacilor board meetings. It 
is clear from Commerce’s Redetermination, statements made by Com- 
merce at oral argument, and statements made in their briefs that the 
Commerce Department did not consider this evidence, but rather 
elected to rely exclusively on the intent plus control factors in making its 
determination. Redetermination at 17-22. 

The Court finds that it is unreasonable for Commerce to look only to 
the intent of the French government and its control over the state- 
owned firm when there is other economic evidence in the administrative 
record that Commerce easily could have considered. In keeping with 
Congress’s intent, Commerce should have considered all relevant evi- 
dence that was practicable in making its determination. Thus, applying 
a methodology that excludes relevant evidence that is not unduly 
burdensome to consider is unreasonable. 


4 According to the figures provided by Usinor Sacilor in its supplemental brief, the Court estimates that Usinor Saci- 
lor transferred approximately 14-17% of the subsidies that it received from the French government to its non-French 
subsidiaries. The Court’s calculation is admittedly rough. It is based upon exchange rate conversions performed by 
Usinor Sacilor. Also, the Court has not discounted the cash flows to Usinor Sacilor from the French government and to 
Usinor Sacilor’s non-French subsidiaries back to any particular point in time in making this calculation. Commerce is 
the appropriate body to make these kinds of adjustments to the data and to weigh the data appropriately. The Court’s 
calculation is solely for the purpose of determining whether Usinor Sacilor has presented evidence which substantially 
undermines Commerce’s conclusion. 
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Accordingly, the Court remands this case to Commerce with instruc- 
tions to examine the distribution of subsidies among Usinor Sacilor’s 
multinational production operations. If Commerce determines that a 
substantial portion of the subsidies were transferred outside France, 
Commerce should address how this should be reflected when it calcu- 
lates the countervailing duty. The Court recognizes that Commerce may 
adopt various methods to conduct this analysis. 

It is important to note the effect of today’s ruling. Unlike in British 
Steel,20CITat_=- __, 929 F Supp. at 453-57, this Court finds that 
Usinor Sacilor has presented evidence sufficient to require Commerce 
to consider economic evidence beyond mere intent plus control. This 
holding does not disturb the reasonableness of the intent plus control 
test when no evidence is presented to effectively rebut the conclusion 
reached on the basis of the test. 

Today’s ruling, in keeping with Commerce’s “likely effects” inquiry, 
merely stands for the proposition that when economic evidence is pres- 
ent in the administrative record pertaining to the likely effects of a sub- 
sidy, Commerce must utilize a methodology that permits consideration 
of that evidence. Thus, this ruling does not require Commerce to deter- 
mine the actual effect of subsidies. Under this decision, Commerce con- 
tinues to ascertain the “likely effects” of subsidies as a proxy for actual 
economic effects. In implementing today’s ruling, Commerce should re- 
view distributions of capital from the parent to the subsidiary at the 
time of the distributions to the subsidiary. No further analysis is requi- 
red. Evidence of the distribution informs Commerce of the likely effects 
of the subsidies. This is practicable. It is analogous to Commerce’s cur- 
rent practice of reviewing distributions from the government to the par- 
ent company at the time of distribution to the parent company. 

Importantly, today’s ruling does not require Commerce to “trace” the 
subsidy. “Tracing” as it is commonly understood means to track the sub- 
sidy to a particular end-use or allocation in order to determine its actual 
effect. “Tracing” is impracticable because it would require Commerce to 
follow the expenditure of the subsidy within the foreign subsidiary after 
it is transferred from the parent company. A “tracing” requirement 
would be burdensome and contrary to legislative intent because it would 
undermine the effective enforcement of the countervailing duty law. 
North American Free Trade Agreement Implementation Act, S. Rep. 
No. 103-189, at 42 (1993) (“[a]n ’effects’ test for subsidies has never 
been mandated by the law and is inconsistent with effective enforce- 
ment of the countervailing duty law.”); Saarstahl, 78 F.3d at 1543. 
Today’s ruling does not impose a “tracing” requirement because it does 
not require Commerce to monitor the subsidy after it has been trans- 
ferred by the parent to the foreign subsidiary. 

In conclusion, intent plus control alone is not a reasonable method for 
Commerce to base its likely effects determination when (1) there is di- 
rect economic evidence in the administrative record regarding the likely 
effects of subsidies, and (2) that evidence is not burdensome to consider. 
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To conclude otherwise would have the effect of excluding significant evi- 
dence relevant to Commerce’s likely effects determination. 


3. Specificity of Crédit National Loans to the Steel Industry: 


In Usinor Sacilor I, the Court remanded Commerce’s determination 
with respect to its analysis of the specificity of loans made by Crédit Na- 
tional. In 1991, Crédit National consolidated these loans with new 
terms and conditions. In its Initial Determination, Commerce analyzed 
Crédit National’s lending practices and portfolio based on the period of 
the 1991 consolidation, determined that the loans were non-specific to 
the French steel industry, and therefore found them not countervai- 
lable. In Usinor Sacilor I, the Court instructed Commerce to analyze the 
loan distribution at the time the loans were issued, or to articulate why 
it analyzed the loans based on the consolidation period. 19CITat__, 
893 F. Supp. at 1146. 

Following this Court’s remand, Commerce concluded that it erred in 
its prior analysis. Commerce determined that it is appropriate to consid- 
er loan specificity based on the time period during which the loans were 
issued because the terms of the original loans remained in effect during 
the period of investigation — the 1991 calendar year. Accordingly, Com- 
merce reopened the administrative record and requested information 
regarding whether Crédit National made loans during that time period 
that were limited in fact to a specific enterprise, industry, or group. In 
response, Usinor Sacilor provided information from annual reports de- 
scribing the distribution ofits loans from 1979 to 1989, a period covering 
the issuance of the loans in question. The same data was submitted to 
Commerce and verified in Certain Steel Products from France, 58 Fed. 
Reg. 37,304, 37,311 (July 9, 1993). 

Based upon the information provided by Usinor Sacilor, Commerce 
determined that the Crédit National loans made during the time period 
prior to the loan consolidation were provided to numerous sectors of the 
French economy and were not disproportionately provided to the steel 
industry. Redetermination at 31-34. Other industries that received Cré- 
dit National loans included agriculture, metallurgy, energy and chemi- 
cal, and textiles and clothing. Id. 

The Court now addresses defendant-intervenor Inland Steel’s chal- 
lenges to the methodology used by Commerce to analyze the specificity 
of the loans. 

First, Inland Steel contends that Commerce erred when it did not as- 
sess the specificity of the loans on a program-by-program basis. Accord- 
ing to Inland Steel, Commerce has analyzed Crédit National loan 
programs separately in past cases. In Brass Sheet and Strip from 
France, 52 Fed. Reg. 1,218, 1,221 (Jan. 12, 1987), Commerce determined 
that different loans of Crédit National constituted different programs 
and analyzed each of them for specificity separately. Alternatively, In- 
land Steel contends that Commerce erred by failing to state its rationale 
for changing its practice in the present case. See Secretary of Agric. v. 
United States, 347 U.S. 645 (1954); Citrosuco Paulista, S.A. v. United 
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States, 12 CIT 1196, 1209, 704 F Supp. 1075, 1088 (1988) (noting the 
general rule that an agency must either conform itself to prior decisions 
or explain its departure). 

Inland Steel’s arguments lack merit. Commerce’s decision to analyze 
the entire portfolio is a reasonable method to determine whether Crédit 
National made loans to a specific enterprise or industry. It iscommon for 
a large bank to have specialized programs for particular industries to aid 
it in assessing whether it should enter into a loan with a particular firm. 
This does not prove that the bank is attempting to benefit a particular 
industry. Rather, specialized programs allow banks to more efficiently 
collect information and to analyze credit risk relevant to particular in- 
dustries. 

Although Commerce has analyzed loan programs separately in other 
cases, it has remained consistent throughout this particular case by ana- 
lyzing Crédit National’s entire loan portfolio. Initial Determination, 58 
Fed. Reg. at 6,226-27. Furthermore, Inland Steel’s reliance on Brass 
Sheet and Strip from France is misplaced. In that case, Commerce ana- 
lyzed individual loan programs which involved “procedural loans” made 
on behalf of the French government with terms set by the government. 
52 Fed. Reg. at 1,221. This is inapposite to the present case because the 
loans at issue today were made as part of Crédit National’s ordinary 
lending practice. Brass Sheet and Strip from France, therefore, does not 
support Inland Steel’s contention that Commerce erred by failing to in- 
dividually analyze the loan programs in the present case. 

With respect to Commerce’s method of analyzing the loans, the Court 
finds that Commerce followed the instructions of this Court as set forth 
in Usinor SacilorI,19 CIT at __, 893 F. Supp. at 1146, and that the 
method adopted was reasonable. 

With respect to Commerce’s factual findings, the Court finds that 
Commerce’s analysis of the facts are supported by substantial evidence 
in the record. 19 U.S.C. § 1516a(b)(1)(B). Commerce has established 
that it has appropriately considered the distribution of the original 
loans under the terms in effect during the period of investigation. Com- 
merce has shown that Crédit National made loans to various industries 
and that Crédit National’s portfolio reflects that it did not make these 
loans disproportionately to the steel industry. Redetermination at 
31-34. Accordingly, the Court affirms Commerce’s determination with 
respect to the specificity of Crédit National loans. 


CONCLUSION 


Upon consideration of all of the parties’ arguments and submissions, 
the Court holds that Commerce’s Redetermination is affirmed with re- 
spect to Commerce’s findings concerning the company-specific average 
useful life of assets and the specificity of Crédit National loans. Com- 
merce’s Redetermination is remanded with respect to its analysis of evi- 
dence on the likely effects of subsidies in calculating the amount of the 
countervailing duty. The Court’s order will be entered accordingly. 
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1. Inland Steel Bar Company v. United States, Court No. 
93-04—00232. 

2. Usinor Sacilor, Unimétal, and Ascométal v. United States, Court 
No. 93-04—00230. 
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Proof of the use for rates of duty dependent on actual use 
User fees (Customs Form 339) 
Warehouse withdrawal conditionally free of duty and 1 permit (Customs 
Form 7506) . 
Post-Importation duty refund claims; Under the N: AFTA . 


Proposed taienidhiiicn 


Drawback; 19 CFR Parts 7, 10, 145, 173, 174, 181, 191; RIN 1515-AB95 


U.S. Court of International Trade 
Slip Opinions 


Slip Op. No 

Aimcor, Alabama Silicon, Inc. v. United States 
CPC International, Inc. v. United States 97-1 
Kerr-McGee Chemical Corp. v. United States 97-2 
Guangxi Gitic Import and Export Corp. v. United States 97-3 
Former Employees of Shaw Pipe, Inc. v. United States (Public 

WISE as tees ceacikcal oo vara ena ne ea ae aera ne: 3 oo 7- 
Usinor Sacilor, Unimetal, and Ascometal v. United States 97- 


Abstracted Decisions 
Decision No. 
Classification C96/145-C96/147 
Classification C97/1-C97/3 
Federal Recycling Program 
Printed on Recycled Paper 
US.G.P.0. 1996-417-405-40018 
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